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§ 31.3121(k)–4 Constructive filing of 
waivers of exemption from social 
security taxes by certain tax-ex-
empt organizations. 

(a) Constructive filing of waiver certifi-
cate where no refund or credit has been 
allowed. (1) This paragraph applies (ex-
cept as provided in subparagraph (3) of 
this paragraph) to an organization if 
all of the following four conditions are 
met. 

(i) The organization is one described 
in section 501(c)(3) of the Internal Rev-
enue Code of 1954, which is exempt 
from income tax under section 501(a) of 
the Code. 

(ii) The organization did not file a 
valid waiver certificate under section 
3121(k)(1) of the Internal Revenue Code 
of 1954 (or the corresponding provision 
of prior law) as of the later of October 
19, 1976, or the earliest date on which it 
satisfies paragraph (a)(1)(iii) of this 
section. 

(iii) The taxes imposed by sections 
3101 and 3111 of the Code were paid with 
respect to remuneration paid by the or-
ganization to its employees, as though 
such certificate had been filed, during 
any period that includes all or part of 
at least three consecutive calendar 
quarters and that did not terminate be-
fore the end of the third calendar quar-
ter of 1973. 

(iv) The Internal Revenue Service did 
not allow (or erroneously allowed) a re-
fund or credit of any part of the taxes 
paid as described in subdivision (iii) of 
this subparagraph with respect to re-
muneration for services performed on 
or after April 1, 1973. For purposes of 
the previous sentence, a refund or cred-
it which would have been allowed, even 
if a valid waiver certificate filed under 
section 3121(k)(1) had been in effect, 
shall be disregarded. A refund or credit 
will be regarded as having been erro-
neously allowed if it was credited by 
the Internal Revenue Service to the 
taxpayer account of the organization 
or any of its employees on or after Sep-
tember 9, 1976, even though it was prop-
erly made under the law in effect when 
made. 

(2) (i) An organization to which this 
paragraph applies shall be deemed to 
have filed a valid waiver certificate 
under section 3121(k)(1) (or the cor-
responding provision of prior law) for 

purposes of section 210(a)(8)(B) of the 
Social Security Act and section 
3121(b)(8)(B). The waiver certificate 
shall be deemed to have been filed on 
the first day of the period described in 
paragraph (a)(1)(iii) of this section and 
shall be effective on the first day of the 
calendar quarter in which such period 
began. However, such waiver is effec-
tive only with respect to remuneration 
for services performed after 1950. 

(ii) The waiver certificate shall be 
deemed to have been accompanied by a 
list containing the signature, address, 
and social security number (if any) of 
each employee with respect to whom 
the taxes imposed by sections 3101 and 
3111 were paid as described in para-
graph (a)(1)(iii) of this section. Each 
such employee shall be deemed to have 
concurred in the filing of the certifi-
cate for purposes of section 210(a)(8)(B) 
of the Social Security Act and section 
3121(b)(8)(B). A statement containing 
the name, address, and employer iden-
tification number of the organization, 
and the name, last known address, and 
social security number (if any) of each 
employee described in the preceding 
sentence shall be filed by the organiza-
tion at the request of the Internal Rev-
enue Service. 

(iii) The services of all employees en-
tering or reentering the employ of an 
organization on or after the first day 
following the close of the calendar 
quarter in which the organization is 
deemed to have filed the waiver certifi-
cate, performed on or after the day of 
such entry or reentry, shall be covered 
by the certificate. 

(3) This paragraph (a) shall not apply 
to an organization if— 

(i) Prior to the end of the period re-
ferred to in paragraph (a)(1)(iii) (and, 
in addition, in the case of an organiza-
tion organized on or before October 9, 
1969, prior to October 19, 1976), the or-
ganization had applied for a ruling or 
determination letter acknowledging it 
to be exempt from income tax under 
section 501(c)(3); 

(ii) The organization subsequently re-
ceived such ruling or determination 
letter; 

(iii) The organization did not pay any 
taxes under sections 3101 and 3111 with 
respect to any employee for any cal-
endar quarter ending after the twelfth 
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month following the date of mailing of 
the ruling or determination letter; and 

(iv) The organization did not pay any 
taxes under sections 3101 and 3111 with 
respect to any calendar quarter begin-
ning after the later of December 31, 
1975, or the date on which the ruling or 
determination letter was issued. 

(4) In the case of an organization 
which is deemed under this paragraph 
to have filed a valid waiver certificate 
under section 3121(k)(1), if the period 
with respect to which the taxes im-
posed by sections 3101 and 3111 were 
paid by the organization (as described 
in paragraph (a)(1)(iii) of this section) 
terminated prior to October 1, 1976, 
taxes under sections 3101 and 3111 with 
respect to remuneration paid by the or-
ganization after the termination of 
such period and prior to July 1, 1977, 
which remained unpaid on December 
20, 1977 (or which were paid after Octo-
ber 19, 1976, but prior to December 20, 
1977), shall not be due or payable (or, if 
paid, shall be refunded). Similarly, an 
organization that received a refund or 
credit of the taxes described in para-
graph (a)(1)(iii) of this section after 
September 8, 1976, shall not be liable 
for the taxes imposed by sections 3101 
and 3111 with respect to remuneration 
paid by it prior to July 1, 1977, for 
which the organization received the re-
fund or credit. The waiver certificate, 
which an organization described in this 
subparagraph is deemed to have filed, 
shall not apply to any service with re-
spect to the remuneration for which 
the taxes imposed by sections 3101 and 
3111 are not due or payable (or are re-
funded) by reason of this subparagraph. 

(5) In the case of an organization 
which is deemed under this paragraph 
to have filed a valid waiver certificate 
under section 3121(k)(1), if the taxes 
imposed by sections 3101 and 3111 were 
not paid during the period referred to 
in paragraph (a)(1)(iii) of this section 
(whether the period has terminated or 
not) with respect to remuneration paid 
by the organization to individuals who 
became its employees after the close of 
the calendar quarter in which such pe-
riod began, taxes under sections 3101 
and 3111 with respect to remuneration 
paid prior to July 1, 1977, to such em-
ployees, which remain unpaid on De-
cember 20, 1977 (or which were paid 

after October 19, 1976, but prior to De-
cember 20, 1977), shall not be due or 
payable (or, if paid, shall be refunded). 
The waiver certificate, which an orga-
nization described in this subparagraph 
is deemed to have filed, shall not apply 
to any service with respect to remu-
neration for which the taxes imposed 
by sections 3101 and 3111 are not due or 
payable (or are refunded) by reason of 
this subparagraph. 

(6) This subparagraph allows certain 
employees to obtain social security 
coverage for service not covered by a 
deemed-filed waiver certificate by rea-
son of section 3121(k)(4)(C) and para-
graph (a)(4) or (5) of this section. To 
qualify under this subparagraph, all of 
the following conditions must be met. 

(i) An individual performed service as 
an employee of an organization which 
is deemed under this paragraph to have 
filed a waiver certificate under section 
3121(k)(1), on or after the first day of 
the period described in paragraph 
(a)(1)(iii) of this section and before 
July 1, 1977. 

(ii) The service performed by the in-
dividual does not constitute employ-
ment (as defined in section 210 (a) of 
the Social Security Act and section 
3121(b) of the Code) because the waiver 
certificate which the organization is 
deemed to have filed is inapplicable to 
such service by reason of section 
3121(k)(4)(C), but would constitute em-
ployment (as so defined) in the absence 
of section 3121(k)(4)(C). 

(iii) The individual files a request on 
or before April 15, 1980, in the manner 
and form, and with such official, as 
may be prescribed by regulations under 
title II of the Social Security Act. 

(iv) That request is accompanied by 
full payment of the taxes, which would 
have been paid under section 3101 with 
respect to the remuneration for the 
service described in paragraph (a)(6)(ii) 
of this section but for the application 
of section 3121(k)(4)(C) (or by satisfac-
tory evidence that appropriate ar-
rangements have been made for the 
payment of such taxes in installments 
as provided in section 3121(k)(8) and 
paragraph (d) of this section). 
If these conditions are satisfied, the re-
muneration paid for the service de-
scribed in paragraph (a)(6)(i) of this 
section shall be deemed to constitute 
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remuneration for employment. In any 
case where remuneration paid by an or-
ganization to an individual is deemed 
under this subparagraph to constitute 
remuneration for employment, such or-
ganization shall be liable (notwith-
standing any other provision of the 
Code or regulations) for payment of the 
taxes it would have been required to 
pay under section 3111 with respect to 
such remuneration but for the applica-
tion of section 3121(k)(4)(C). The due 
date for the return and payment by the 
organization of the taxes described in 
the preceding sentence shall be the last 
day of the calendar month following 
the calendar quarter in which the orga-
nization is notified in writing of the 
employee’s request. However, see para-
graph (d) of this section which permits 
the payment of these taxes in install-
ments. 

(b) Constructive filing of waiver certifi-
cate where refund or credit has been al-
lowed and new certificate is not filed. (1) 
This paragraph applies to an organiza-
tion which meets two conditions. First, 
it must be an organization to which 
paragraph (a) of this section would 
apply but for its failure to satisfy the 
requirement of paragraph (a)(1)(iv) of 
this section because a refund or credit 
of taxes was allowed before September 
9, 1976. Second, it must not have filed 
an actual valid waiver certificate 
under section 3121(k)(1) in accordance 
with the requirements of paragraph (c) 
of this section. 

(2) An organization to which this 
paragraph applies shall be deemed, for 
purposes of section 210(a)(8)(B) of the 
Social Security Act and section 
3121(b)(8)(B), to have filed a valid waiv-
er certificate under section 3121(k)(1) 
on April 1, 1978. Such certificate shall 
be effective for the period beginning on 
the first day of the first calendar quar-
ter with respect to which the refund or 
credit referred to in paragraph (b)(1) of 
this section was allowed (or, if later, on 
July 1, 1973). 

(3) If an organization is deemed under 
this paragraph to have filed a waiver 
certificate on April 1, 1978, the provi-
sions of paragraph (a)(2)(ii) and (iii) of 
this section (relating to employees cov-
ered by a deemed-filed waiver certifi-
cate) shall apply. Such certificate shall 
supersede any certificate which may 

have been actually filed by such orga-
nization prior to that date. 

(4) Where an organization is deemed 
under this paragraph to have filed a 
waiver certificate on April 1, 1978, the 
due date for the return and payment of 
the taxes imposed by sections 3101 and 
3111 for wages paid prior to April 1, 
1978, with respect to services consti-
tuting employment by reason of such 
certificate shall be August 1, 1978. How-
ever, see paragraph (d) of this section 
which permits the payment of these 
taxes in installments. Such taxes 
(along with the amount of any interest 
paid in connection with the refund or 
credit described in paragraph (b)(1) of 
this section) shall be a liability of such 
organization, payable from its own 
funds. No portion of such taxes (or in-
terest) shall be deducted from the 
wages of (or otherwise collected from) 
the individuals who performed such 
services, and those individuals shall 
have no liability for the payment 
thereof. 

(5) This subparagraph allows certain 
employees of organizations covered 
under this paragraph to obtain social 
security coverage for periods prior to 
those covered by a deemed-filed waiver 
certificate. To qualify under this sub-
paragraph, all of the following condi-
tions must be met. 

(i) An individual performed service, 
as an employee of an organization 
deemed under this paragraph to have 
filed a waiver certificate under section 
3121(k)(1), at any time prior to the pe-
riod for which such certificate is effec-
tive. 

(ii) The taxes imposed by sections 
3101 and 3111 were paid with respect to 
remuneration paid for such service, but 
such service (or any part thereof) does 
not constitute employment (as defined 
in section 210(a) of the Social Security 
Act and section 3121(b)) because the ap-
plicable taxes so paid were refunded or 
credited (otherwise than through a re-
fund or credit which would have been 
allowed if a valid waiver certificate 
filed under section 3121(k)(1) had been 
in effect) prior to September 9, 1976. 

(iii) Any portion of such service (with 
respect to which taxes were paid and 
refunded or credited as described in 
paragraph (b)(5)(ii) of this section) 
would constitute employment (as so 
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defined) if the organization had actu-
ally filed under section 3121(k)(1) a 
valid waiver certificate effective as 
provided in paragraph (c)(2) of this sec-
tion (with such individual’s signature 
appearing on the accompanying list). 
If this subparagraph applies, the remu-
neration paid for the portion of such 
service described in paragraph 
(b)(5)(iii) of this section shall be 
deemed to constitute remuneration for 
employment (as defined in section 
210(a) of the Social Security Act and 
section 3121(b)), where such individual 
filed a request on or before April 15, 
1980 (in the manner and form, and with 
such official, as may be prescribed by 
regulations under title II of the Social 
Security Act), accompanied by full re-
payment of the taxes which were paid 
under section 3101 with respect to such 
remuneration and were refunded or 
credited (or by satisfactory evidence 
that arrangements have been made for 
the payment of such taxes in install-
ments as provided in section 3121(k)(8) 
and paragraph (d) of this section). In 
any case where remuneration paid by 
an organization to an individual is 
deemed under this subparagraph to 
constitute remuneration for employ-
ment such organization shall be liable 
(notwithstanding any other provision 
of the Code or regulations) for repay-
ment of any taxes which it paid under 
section 3111 with respect to such remu-
neration and which were refunded or 
credited to it. Any interest received by 
the organization or its employees in 
connection with a refund or credit with 
respect to such taxes shall be remitted 
with the repayment of taxes pursuant 
to this subparagraph. 

(c) Actual filing of waiver certificate by 
April 1, 1978, where refund or credit has 
been allowed. (1) An organization may 
file an actual waiver certificate in ac-
cordance with paragraphs (c)(2) and (3) 
of this section if it is an organization 
to which paragraph (a) of this section 
would apply but for its failure to meet 
the condition set forth in paragraph 
(a)(1)(iv) of this section. 

(2) An organization described in para-
graph (c)(1) of this section was per-
mitted to file an actual waiver certifi-
cate on or before April 1, 1978. This cer-
tificate must be effective for the period 
beginning on or before the first day of 

the first calendar quarter with respect 
to which a refund or credit described in 
paragraph (b)(1) of this section was al-
lowed (or, if later, with the first day of 
the earliest calendar quarter for which 
such certificate may be in effect under 
section 3121(k)(1)(B)(iii)). Such waiver 
certificate must have been accom-
panied by a list described in section 
3121(k)(1)(A), containing the signature, 
address, and social security number of 
each concurring employee (if any). 

(3) Such a waiver certificate shall be 
valid only if the organization complied 
with the following notification require-
ments and, on or before April 30, 1978, 
filed (with the service center of the In-
ternal Revenue Service with which the 
waiver certificate was filed) a certifi-
cation that it had complied with these 
notification requirements. However, 
these requirements shall be conclu-
sively presumed to have been met with 
respect to any employees who con-
curred in the filing of the waiver cer-
tificate. 

(i) Written notification of the option 
to obtain social security coverage for 
the retroactive period covered by the 
waiver certificate is required to have 
been given to all current and former 
employees of the organization with re-
spect to whose remuneration taxes im-
posed by sections 3101 and 3111 were 
paid for any part of the period covered 
by the waiver certificate. For purposes 
of the preceding sentence, in the case 
of a former employee a mailing of noti-
fication to his or her last known ad-
dress shall constitute delivery to the 
former employee. This notification 
must have been given at least 30 days 
prior to the date by which the em-
ployee was required to inform the orga-
nization whether he or she elects the 
retroactive social security coverage. 

(ii) The notification required by this 
subparagraph must have stated the 
earliest date for which the waiver cer-
tificate is effective and the date by 
which the employee must have in-
formed the organization of a decision 
to elect the retroactive coverage. In 
addition, the notification must have 
advised the employee how to obtain in-
formation as to the quarters of social 
security coverage to be obtained and 
any taxes or interest for which the em-
ployee would be liable if the election 

VerDate Mar<15>2010 07:41 May 25, 2012 Jkt 226100 PO 00000 Frm 00107 Fmt 8010 Sfmt 8010 Y:\SGML\226100.XXX 226100w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



98 

26 CFR Ch. I (4–1–12 Edition) § 31.3121(k)–4 

was made. The organization must have 
provided this information to any inter-
ested employee at least 14 days prior to 
the last day on which such employee 
was to have informed the organization 
of any election. 

(iii) If the notification resulted in 
any employee electing the retroactive 
coverage whose signature did not ap-
pear on the list of concurring employ-
ees which accompanied a previously 
filed waiver certificate, the certifi-
cation that was supplied on or before 
April 30, 1978, must have been accom-
panied by a special amendment to that 
list. Any employee whose name appears 
on this special amended list shall be 
treated as if his or her name appeared 
on the list of concurring employees 
filed with the waiver certificate. The 
preceding sentence shall only apply 
with respect to amended lists of con-
curring employees filed to comply with 
the requirements of this subparagraph. 

(4) Any interest received in connec-
tion with a refund or credit described 
in paragraph (b)(1) of this section must 
have been repaid on or before April 30, 
1978, with respect to each employee 
who concurs in the filing of a waiver 
certificate pursuant to this paragraph. 
Notwithstanding the provisions of 
paragraph (c)(4) of § 31.3121(k)–1, if such 
interest was repaid on or before April 
30, 1978, the waiver certificate shall be 
considered to have been filed on the 
date it was originally furnished to the 
Internal Revenue Service. 

(d) Installment payment of taxes for ret-
roactive coverage. This paragraph ap-
plies if— 

(1) An organization is deemed under 
paragraph (a) of this section to have 
filed a valid waiver certificate, but the 
applicable period described in para-
graph (a)(1)(iii) has terminated and all 
or part of the taxes imposed by sec-
tions 3101 and 3111, with respect to re-
muneration paid by such organization 
to its employees after the close of such 
period, remains payable notwith-
standing section 3121(k)(4)(C) and para-
graph (a)(4) of this section; or 

(2) An organization described in para-
graph (c) files a valid waiver certificate 
by March 31, 1978, or, not having filed 
the certificate by that date, is seemed 
to have filed the certificate on April 1, 
1978, under paragraph (b); or 

(3) An individual files a request under 
paragraph (a)(6) or (b)(5) to have serv-
ice treated as constituting remunera-
tion for employment (as defined in sec-
tion 210(a) of the Social Security Act 
and section 3121(b)). 

If this paragraph applies, the taxes due 
under sections 3101 and 3111 (together 
with any additions to tax or interest 
other than interest described in para-
graph (c)(4)) with respect to service 
constituting employment by reason of 
the waiver certificate for any period 
prior to the first day of the calendar 
quarter in which the certificate is filed 
or deemed filed, or with respect to 
service constituting employment by 
reason of an employee request, may be 
paid in installments over an appro-
priate period of time, as determined by 
the district director. In determining 
the appropriate period of time, the dis-
trict director shall exercise forbear-
ance and, to the extent possible, grant 
the organization an installment agree-
ment that will allow it sufficient funds 
to carry out its basic mission. If any 
installment is not paid on or before the 
date fixed for its payment, the total 
unpaid amount shall become payable 
immediately and shall be paid upon no-
tice and demand. 

(e) Application of certain provisions to 
cases of constructive filing. (1) Except as 
provided in paragraphs (e)(2) and (3) of 
this section, all of the provisions of 
section 3121(k) (other than subpara-
graphs (B), (F), and (H) of section 
3121(k)(1)) and the regulations there-
under (including the provisions requir-
ing the payment of taxes under sec-
tions 3101 and 3111 with respect to the 
services involved), shall apply with re-
spect to any certificate which is 
deemed to have been filed under para-
graph (a) or (b) of this section, in the 
same way they would apply if the cer-
tificate had been actually filed on that 
day under section 3121(k)(1). 

(2) The provisions of section 
3121(k)(1)(E) shall not apply unless the 
taxes described in paragraph (a)(1)(iii) 
of this section were paid by the organi-
zation as though a separate certificate 
had been filed with respect to one or 
both of the groups to which such provi-
sions relate. 
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(3) The action of the organization in 
obtaining the refund or credit de-
scribed in paragraph (b)(1) of this sec-
tion shall not be considered a termi-
nation of such organization’s coverage 
period for purposes of section 3121(k)(3). 

(4) Any organization which is deemed 
to have filed a waiver certificate under 
paragraph (a) or (b) of this section 
shall be considered for purposes of sec-
tion 3102(b) to have been required to de-
duct the taxes imposed by section 3101 
with respect to the services involved. 

[T.D. 7647, 44 FR 59524, Oct. 16, 1979] 

§ 31.3121(l)–1 Agreements entered into 
by domestic corporations with re-
spect to foreign subsidiaries. 

For provisions relating to the exten-
sion of the Federal old-age, survivors, 
and disability insurance system estab-
lished by title II of the Social Security 
Act to certain services performed out-
side the United States by citizens of 
the United States in the employ of a 
foreign subsidiary of a domestic cor-
poration, see the Regulations Relating 
to Contract Coverage of Employees of 
Foreign Subsidiaries (part 36 of this 
chapter). 

§ 31.3121(o)–1 Crew leader. 
The term ‘‘crew leader’’ means an in-

dividual who furnishes individuals to 
perform agricultural labor for another 
person, if such individual pays (either 
on his own behalf or on behalf of such 
person) the individuals so furnished by 
him for the agricultural labor per-
formed by them and if such individual 
has not entered into a written agree-
ment with such person whereby such 
individual has been designated as an 
employee of such person. For purposes 
of this chapter a crew leader is deemed 
to be the employer of the individuals 
furnished by him to perform agricul-
tural labor, after 1956, for another per-
son, and the crew leader is deemed not 
to be an employee of such other person 
with respect to the performance of 
services by him after 1956 in furnishing 
such individuals or as a member of the 
crew. An individual is not a crew leader 
within the meaning of section 3121(o) 
and of this section if he does not pay 
the agricultural workers furnished by 
him to perform agricultural labor for 
another person, or if there is an agree-

ment between such individual and the 
person for whom the agricultural labor 
is performed whereby such individual is 
designated as an employee of such per-
son. Whether or not such individual is 
an employee will be determined under 
the usual common-law rules (see para-
graph (c) of § 31.3121(d)–1). 

[T.D. 6744, 29 FR 8320, July 2, 1964] 

§ 31.3121(q)–1 Tips included for em-
ployee taxes. 

(a) In general. Except as otherwise 
provided in paragraph (b) of this sec-
tion, tips received after 1965 by an em-
ployee in the course of his employment 
shall be considered remuneration for 
employment. (For definition of the 
term ‘‘employee’’ see 3121(d) and 
§ 31.3121(d)–1.) Tips reported by an em-
ployee to his employer in a written 
statement furnished to the employer 
pursuant to section 6053(a) (see 
§ 31.6053–1) shall be deemed to be paid to 
the employee at the time the written 
statement is furnished to the em-
ployer. Tips received by an employee 
which are not reported to his employer 
in a written statement furnished pur-
suant to section 6053(a) shall be deemed 
to be paid to the employee at the time 
the tips are actually received by the 
employee. For provisions relating to 
the collection of employee tax in re-
spect of tips from the employee, see 
§ 31.3102–3. 

(b) Tips not included for employer 
taxes. Tips received after 1965 by an em-
ployee in the course of his employment 
do not constitute remuneration for em-
ployment for purposes of computing 
wages subject to the taxes imposed by 
subsections (a) and (b) of section 3111. 

(c) Tips received by an employee in 
course of his employment. Tips are con-
sidered to be received by an employee 
in the course of his employment for an 
employer regardless of whether the tips 
are received by the employee from a 
person other than his employer or are 
paid to the employee by the employer. 
However, only those tips which are re-
ceived by an employee on his own be-
half (as distinguished from tips re-
ceived on behalf of another employee) 
shall be considered as remuneration 
paid to the employee. Thus, where em-
ployees practice tip splitting (for ex-
ample, where waiters pay a portion of 
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