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accomplished by the work but also as 
to the details and means by which that 
result is accomplished. That is, an em-
ployee is subject to the will and con-
trol of the employer not only as to 
what shall be done but how it shall be 
done. In this connection, it is not nec-
essary that the employer actually di-
rect or control the manner in which 
the services are performed; it is suffi-
cient if he has the right to do so. The 
right to discharge is also an important 
factor indicating that the person pos-
sessing that right is an employer. 
Other factors characteristic of an em-
ployer, but not necessarily present in 
every case, are the furnishing of tools 
and the furnishing of a place to work, 
to the individual who performs the 
services. In general, if an individual is 
subject to the control or direction of 
another merely as to the result to be 
accomplished by the work and not as 
to the means and methods for accom-
plishing the result, he is an inde-
pendent contractor. An individual per-
forming services as an independent 
contractor is not as to such services an 
employee. Individuals such as physi-
cians, lawyers, dentists, veterinarians, 
construction contractors, public ste-
nographers, and auctioneers, engaged 
in the pursuit of an independent trade, 
business, or profession, in which they 
offer their services to the public, are 
independent contractors and not em-
ployees. 

(c) Whether the relationship of em-
ployer and employee exists will in 
doubtful cases be determined upon an 
examination of the particular facts of 
each case. 

(d) If the relationship of employer 
and employee exists, the designation or 
description of the relationship by the 
parties as anything other than that of 
employer and employee is immaterial. 
Thus, if such relationship exists, it is 
of no consequence that the employee is 
designated as a partner, coadventurer, 
agent, independent contractor, or the 
like. 

(e) All classes or grades of employees 
are included within the relationship of 
employer and employee. Thus, super-
intendents, managers, and other super-
visory personnel are employees. Gen-
erally, an officer of a corporation is an 
employee of the corporation. However, 

an officer of a corporation who as such 
does not perform any services or per-
forms only minor services and who nei-
ther receives nor is entitled to receive, 
directly or indirectly, any remunera-
tion is considered not to be an em-
ployee of the corporation. A director of 
a corporation in his capacity as such is 
not an employee of the corporation. 

(f) Although an individual may be an 
employee under this section, his serv-
ices may be of such a nature, or per-
formed under such circumstances, as 
not to constitute employment (see 
§ 31.3306(c)–2). 

§ 31.3306(j)–1 State, United States, and 
citizen. 

(a) When used in the regulations in 
this subpart, the term ‘‘State’’ includes 
the District of Columbia, the Terri-
tories of Alaska and Hawaii before 
their admission as States, and (when 
used with respect to remuneration paid 
after 1960 for services performed after 
1960) the Commonwealth of Puerto 
Rico. 

(b) When used in the regulations in 
this subpart, the term ‘‘United 
States’’, when used in a geographical 
sense, means the several States (in-
cluding the Territories of Alaska and 
Hawaii before their admission as 
States), and the District of Columbia. 
When used in the regulations in this 
subpart with respect to remuneration 
paid after 1960 for services performed 
after 1960, the term ‘‘United States’’ 
also includes the Commonwealth of 
Puerto Rico when the term is used in a 
geographical sense, and the term ‘‘cit-
izen of the United States’’ includes a 
citizen of the Commonwealth of Puerto 
Rico. 

[T.D. 6658, 28 FR 6641, June 27, 1963] 

§ 31.3306(k)–1 Agricultural labor. 
(a) In general. (1) Services performed 

by an employee for the person employ-
ing him which constitute ‘‘agricultural 
labor’’ as defined in section 3306(k) are 
excepted from employment by reason 
of section 3306(c)(1). See § 31.3306(c)(1)–1. 
The term ‘‘agricultural labor’’ as de-
fined in section 3306(k) includes serv-
ices of the character described in para-
graphs (b), (c), (d), and (e) of this sec-
tion. In general, however, the term 
does not include services performed in 
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connection with forestry, lumbering, or 
landscaping. 

(2) The term ‘‘farm’’ as used in this 
subpart includes stock, dairy, poultry, 
fruit, fur-bearing animal, and truck 
farms, plantations, ranches, nurseries, 
ranges, orchards, and such greenhouses 
and other similar structures as are 
used primarily for the raising of agri-
cultural or horticultural commodities. 
Greenhouses and other similar struc-
tures used primarily for other purposes 
(for example, display, storage, and fab-
rication of wreaths, corsages, and bou-
quets) do not constitute ‘‘farms’’. 

(b) Services described in section 
3306(k)(1). Services performed on a farm 
by an employee of any person in con-
nection with any of the following ac-
tivities constitute agricultural labor: 

(1) The cultivation of the soil; 
(2) The raising, shearing, feeding, 

caring for, training, or management of 
livestock, bees, poultry, fur-bearing 
animals, or wildlife; or 

(3) The raising or harvesting of any 
other agricultural or horticultural 
commodity. 

(c) Services described in section 
3306(k)(2). (1) The following services 
performed by an employee in the em-
ploy of the owner or tenant or other 
operator of one or more farms con-
stitute agricultural labor, if the major 
part of such services is performed on a 
farm: 

(i) Services performed in connection 
with the operation, management, con-
servation, improvement, or mainte-
nance of any such farms or its tools or 
equipment; or 

(ii) Services performed in salvaging 
timber, or clearing land of brush and 
other debris, left by a hurricane. 

(2) The services described in para-
graph (c)(1)(i) of this section may in-
clude, for example, services performed 
by carpenters, painters, mechanics, 
farm supervisors, irrigation engineers, 
bookkeepers, and other skilled or semi-
skilled workers, which contribute in 
any way to the conduct of the farm or 
farms, as such, operated by the person 
employing them, as distinguished from 
any other enterprise in which such per-
son may be engaged. 

(3) Since the services described in 
this paragraph must be performed in 
the employ of the owner or tenant or 

other operator of the farm, services 
performed by employees of a commer-
cial painting concern, for example, 
which contracts with a farmer to ren-
ovate his farm properties, do not con-
stitute agricultural labor. 

(d) Services described in section 
3306(k)(3). Services performed by an 
employee in the employ of any person 
in connection with any of the following 
operations constitute agricultural 
labor without regard to the place 
where such services are performed: 

(1) The ginning of cotton; 
(2) The hatching of poultry; 
(3) The raising or harvesting of mush-

rooms; 
(4) The operation or maintenance of 

ditches, canals, reservoirs, or water-
ways used exclusively for supplying or 
storing water for farming purposes; 

(5) The production or harvesting of 
maple sap or the processing of maple 
sap into maple sirup or maple sugar 
(but not the subsequent blending or 
other processing of such sirup or sugar 
with other products); or 

(6) The production or harvesting of 
crude gum (oleoresin) from a living 
tree or the processing of such crude 
gum into gum spirits of turpentine and 
gum rosin provided such processing is 
carried on by the original producer of 
such crude gum. 

(e) Services described in section 
3306(k)(4). (1)(i) Services performed by 
an employee in the employ of a farmer 
or a farmers’ cooperative organization 
or group in the handling, planting, dry-
ing, packing, packaging, processing, 
freezing, grading, storing, or delivering 
to storage or to market or to a carrier 
for transportation to market, of any 
agricultural or horticultural com-
modity, other than fruits and vegeta-
bles (see paragraph (e)(2) of this sec-
tion), produced by such farmer or farm-
er-members of such organization or 
group of farmers constitute agricul-
tural labor, if such services are per-
formed as an incident to ordinary 
farming operations. 

(ii) Generally services are performed 
‘‘as an incident to ordinary farming op-
erations’’ within the meaning of this 
paragraph if they are services of the 
character ordinarily performed by the 
employees of a farmer or of a farmers’ 
cooperative organization or group as a 
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prerequisite to the marketing, in its 
unmanufactured state, of any agricul-
tural or horticultural commodity pro-
duced by such farmer or by the mem-
bers of such farmers’ organization or 
group. Services performed by employ-
ees of such farmer or farmers’ organi-
zation or group in the handling, plant-
ing, drying, packing, packaging, proc-
essing, freezing, grading, storing, or de-
livering to storage or to market or to 
a carrier for transportation to market, 
of commodities produced by persons 
other than such farmer or members of 
such farmers’ organization or group are 
not performed ‘‘as an incident to ordi-
nary farming operations’’. 

(2) Services performed by an em-
ployee in the employ of any person in 
the handling, planting, drying, pack-
ing, packaging, processing, freezing, 
grading, storing, or delivering to stor-
age or to market or to a carrier for 
transportation to market, of fruits and 
vegetables, whether or not of a perish-
able nature, constitute agricultural 
labor, if such services are performed as 
an incident to the preparation of such 
fruits and vegetables for market. For 
example, if services in the sorting, 
grading, or storing of fruits, or in the 
cleaning of beans, are performed as an 
incident to their preparation for mar-
ket, such services may constitute agri-
cultural labor, whether performed in 
the employ of a farmer, a farmers’ co-
operative, or a commercial handler of 
such commodities. 

(3) The services described in para-
graphs (e)(1) and (2) of this section do 
not include services performed in con-
nection with commercial canning or 
commercial freezing or in connection 
with any commodity after its delivery 
to a terminal market for distribution 
for consumption. Moreover, since the 
services described in such subpara-
graphs must be rendered in the actual 
handling, planting, drying, packing, 
packaging, processing, freezing, grad-
ing, storing, or delivering to storage or 
to market or to a carrier for transpor-
tation to market, of the commodity, 
such services do not, for example, in-
clude services performed as stenog-
raphers, bookkeepers, clerks, and other 
office employees, even though such 
services may be in connection with 
such activities. However, to the extent 

that the services of such individuals 
are performed in the employ of the 
owner or tenant or other operator of a 
farm and are rendered in major part on 
a farm, they may be within the provi-
sions of paragraph (c) of this section. 

§ 31.3306(m)–1 American vessel and 
aircraft. 

(a) The term ‘‘American vessel’’ 
means any vessel which is documented 
(that is, registered, enrolled, or li-
censed) or numbered in conformity 
with the laws of the United States. It 
also includes any vessel which is nei-
ther documented nor numbered under 
the laws of the United States, nor doc-
umented under the laws of any foreign 
country, if the crew of such vessel is 
employed solely by one or more citi-
zens or residents of the United States 
or corporations organized under the 
laws of the United States or of any 
State. (For provisions relating to the 
terms ‘‘State’’ and ‘‘citizen’’, see 
§ 31.3306(j)–1.) 

(b) The term ‘‘American aircraft’’ 
means any aircraft registered under 
the laws of the United States. 

(c) For provisions relating to services 
performed outside the United States on 
or in connection with an American ves-
sel or American aircraft, see paragraph 
(c) of § 31.3306(c)–2. 

[T.D. 6658, 28 FR 6641, June 27, 1963] 

§ 31.3306(n)–1 Services on American 
vessel whose business is conducted 
by general agent of Secretary of 
Commerce. 

(a) Section 3306(n) and this section of 
the regulations apply with respect only 
to services performed by an officer or 
member of the crew of an American 
vessel (1) which is owned by or 
bareboat chartered to the United 
States, and (2) whose business is con-
ducted by a general agent of the Sec-
retary of Commerce. Whether services 
performed by such an officer or mem-
ber of a crew under the above condi-
tions constitute employment is deter-
mined under section 3306(c) and (n), but 
without regard to section 3306(c)(6). See 
§ 31.3306(c)(6)–1, relating to services per-
formed in the employ of the United 
States and instrumentalities thereof. 
If, without regard to section 3306(c)(6), 
such services constitute employment, 
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