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§ 31.3402(t)–2 Government entities re-
quired to withhold under section 
3402(t). 

(a) In general. The requirement to 
withhold under section 3402(t) and 
§ 31.3402(t)–1(a) applies to the Govern-
ment of the United States (see para-
graph (b) of this section) and every 
State (see paragraph (c) of this sec-
tion), as well as instrumentalities of 
the foregoing. The requirement also ap-
plies to political subdivisions of every 
State (see paragraph (d) of this section) 
and their instrumentalities, unless the 
small entity exception of § 31.3402(t)– 
4(g) applies. 

(b) Government of the United States. 
The Government of the United States 
includes the legislative branch, the ju-
dicial branch, and the executive 
branch, and all components of the 
United States Government. Thus, de-
partments and agencies are included 
within the definition of United States 
Government. 

(c) State. The term State includes the 
District of Columbia. However, an In-
dian Tribal government is not consid-
ered a State for purposes of section 
3402(t) and § 31.3402(t)–1(a). See section 
7871(a). 

(d) Political subdivision. The term po-
litical subdivision for purposes of section 
3402(t) and § 31.3402(t)–1(a) is defined as 
a political subdivision within the 
meaning of § 1.103–1(b) of this chapter, 
except that a subdivision of an Indian 
Tribal government is not considered a 
political subdivision. See section 
7871(a) and (d). 

(e) [Reserved] 
(f) Possessions of the United States. For 

purposes of section 3402(t) and 
§ 31.3402(t)–1(a), the government of a 
possession or territory of the United 
States is not treated as a government 
entity subject to the withholding re-
quirements of section 3402(t)(1). 

(g) Passthrough entities. See 
§ 31.3402(t)–5(c) for the treatment of 
payments from certain passthrough en-
tities as subject to the withholding re-
quirements of § 31.3402(t)–1. 

(h) Small entity exception. See 
§ 31.3402(t)–4(g) for the exception from 
the withholding requirements of 
§ 31.3402(t)–1 for political subdivisions 
and instrumentalities thereof making 

less than $100,000,000 of payments for 
property or services annually. 

(i) Effective/applicability date. This 
section applies to amounts paid on or 
after January 1, 2013. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–3 Payments subject to 
withholding. 

(a) In general. A payment is subject 
to withholding for purposes of 
§§ 31.3402(t)–1 through 31.3402(t)–7 when 
paid by a government entity to any 
person, as defined in § 301.7701–6(a) of 
this chapter, for property or services. 
If, however, the government entity 
uses a payment administrator to pay a 
person for property or services, pay-
ment occurs when the payment admin-
istrator pays such person. The govern-
ment entity subject to the withholding 
requirements of § 31.3402(t)–1 is liable 
for the withholding required and re-
sponsible for all related reporting re-
gardless of whether the government en-
tity or its payment administrator 
makes the payment for property or 
services. For this purpose, if a govern-
ment entity makes an advance pay-
ment, interim payment, financing pay-
ment, or similar payment, the amount 
is treated as paid by the government 
entity at the time the funds are dis-
bursed, regardless of whether the gov-
ernment entity has received or accept-
ed the property or services at that 
time. 

(b) Payment threshold of $10,000—(1) In 
general. The term payment threshold 
means an amount equal to $10,000. The 
withholding requirements of 
§ 31.3402(t)–1 will not apply to any pay-
ment that is less than the payment 
threshold. Whether a payment is equal 
to or in excess of the payment thresh-
old is determined when the payment is 
made. Thus, the payment threshold ap-
plies to the actual payment even if the 
amount of the actual payment is incor-
rect (except to the extent the anti- 
abuse rule in paragraph (b)(3) of this 
section applies). A later determination 
that the amount of the payment was in 
error does not affect the application of 
the payment threshold (except to the 
extent the anti-abuse rule in paragraph 
(b)(3) of this section applies), so that 
the payment threshold applies to the 
erroneous payment when made, and 
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separately to any additional payment 
intended to correct an erroneous un-
derpayment. 

(2) Payment threshold applied per pay-
ment. If a government entity makes a 
single payment to a person for prop-
erty or services combining charges for 
more than one transaction with the 
person, the determination of whether 
the payment threshold provided by 
paragraph (b)(1) of this section is met 
is based on the amount of the single 
payment, rather than the amount at-
tributable to each separate trans-
action. Thus, if a government entity 
makes a single payment of $10,000 or 
more to a person, the government enti-
ty is required to withhold on the pay-
ment, even if the payment is for more 
than one property or service. The same 
rule applies if a government entity en-
ters into multiple transactions with a 
single person, each of which would re-
sult in a payment of less than $10,000 if 
paid separately, but elects to make a 
single payment covering all the trans-
actions such that the aggregated pay-
ment is $10,000 or more. Under these 
circumstances, the government entity 
is required to withhold on the aggre-
gated payment. 

(3) Anti-abuse rule. If a government 
entity or payment administrator di-
vides a payment or payments to any 
person for property or services into two 
or more payments (or permits a person 
providing property or services to divide 
a request for payment into two or more 
requests for payments) primarily to 
avoid the $10,000 payment threshold 
provided in paragraph (b)(1) of this sec-
tion on one or more of these payments, 
the divided payments will be treated as 
a single payment made on the date 
that the first of these payments is 
made. This rule will not apply to a gov-
ernment entity or payment adminis-
trator that makes a payment in ac-
cordance with the contractual terms, 
including any requests for payments 
submitted by the person providing 
property or services in compliance with 
the contractual terms, unless it knows, 
or has reason to know, that the con-
tractual terms regarding payments 
were adopted, or the person providing 
property or services implemented such 
contractual terms, with the primary 
purpose of avoiding the $10,000 payment 

threshold. In determining whether this 
paragraph (b)(3) applies, a significant 
factor is whether the government enti-
ty or payment administrator has ex-
hibited a pattern or practice of divid-
ing payments to avoid the $10,000 pay-
ment threshold. 

(4) Withholding on excepted payments. 
A government entity and a person pro-
viding property or services to that gov-
ernment entity may agree in writing 
that the government entity will or 
may apply section 3402(t) withholding 
to payments not subject to section 
3402(t) withholding, or an identified 
portion of payments not subject to sec-
tion 3402(t) withholding (for example, 
only such payments made from a speci-
fied agency of the government entity), 
including payments below the payment 
threshold provided in paragraph (b)(1) 
of this section. This paragraph (b)(4) 
does not apply to government entity 
payments that are subject to section 
3402(t) withholding notwithstanding a 
contractual provision between the par-
ties. 

(c) No withholding on successive pay-
ments. If a government entity or its 
payment administrator makes a pay-
ment that is subject to the withholding 
requirements of § 31.3402(t)–1 to a per-
son, no subsequent transfer of cash or 
property from that payment by such 
person to another person is treated as a 
payment subject to withholding for 
purposes of §§ 31.3402(t)–1 through 
31.3402(t)–7. 

(d) Payments made through a payment 
administrator or to a contractor—(1) Defi-
nition. The following rules apply for 
purposes of this section: 

(i) A payment administrator is any per-
son that acts with respect to a pay-
ment solely as an agent for a govern-
ment entity by making the payment on 
behalf of the government entity to a 
person providing property or services 
to, or on behalf of, the government en-
tity. 

(ii) A payment administrator is 
treated as a person providing property 
or services for purposes of the with-
holding requirements of section 3402(t) 
to the extent it receives a fee from the 
government entity for its services as a 
payment administrator for the govern-
ment entity. 
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(2) Payments to a contractor. If a per-
son provides property or services to a 
government entity under a contract 
and is not a payment administrator, 
the person, who is in privity with the 
government entity, is treated as the 
person providing property or services 
subject to withholding under section 
3402(t) for all payments received from 
the government entity, regardless of 
whether some payments the person re-
ceives relate to invoices for property or 
services provided by subcontractors. 

(3) Application of payment threshold. 
Where a government entity uses a pay-
ment administrator to make a pay-
ment, the determination of whether 
the payment meets the payment 
threshold is made at the time the pay-
ment administrator makes the pay-
ment to the person providing property 
or services. If a government entity 
makes one transfer of funds to a pay-
ment administrator that is composed 
of a fee to compensate the payment ad-
ministrator for its services and other 
funds that are to be paid to persons 
providing property or services, the de-
termination of whether the payment 
threshold is met on the portion that is 
the fee is made at the time of the 
transfer of the funds to the payment 
administrator. 

(e) [Reserved] 
(f) Examples. This section is illus-

trated by the following examples: 

Example 1. (i) Prime contractor X has a 
contract with a government entity to pro-
vide services and property to the government 
entity. X contracts with numerous sub-
contractors to provide services and property 
in connection with the contract. While the 
engagement of any particular subcontractor 
is subject to approval by the government en-
tity, the subcontractors are not parties to 
the contract between X and the government 
entity, and the government entity is not a 
party to the contracts between X and sub-
contractors. Under its contract with the gov-
ernment entity, X submits an invoice for 
$48,000 for providing services and property to 
the government entity, including charges for 
services and property provided by two sub-
contractors, M and N. The invoice reflects 
charges of $16,000 for M and $2,000 for N. The 
government entity pays X the entire amount 
of the invoice in one payment of $48,000. X 
pays M for M’s billed portion of the invoice 
in a single payment of $16,000, and X pays N 
for N’s billed portion of the invoice in a sin-
gle payment of $2,000. 

(ii) Under the facts of this Example 1, X is 
the person providing property or services to, 
or for the benefit of, the government entity 
with respect to the entire amount of the 
$48,000 payment under the invoice, including 
the charges for services or property provided 
by its subcontractors M and N. X is not a 
payment administrator (as defined in para-
graph (d)(1)(i) of this section) because X is 
not making payments solely as an agent of 
the government entity to persons providing 
property or services. Instead, X makes pay-
ments to subcontractors M and N pursuant 
to X’s separate contracts with these sub-
contractors to which the government entity 
is not a party. Therefore, under paragraphs 
(a) and (d)(2) of this section, the entire 
amount of the $48,000 payment to X under 
the invoice, including the charges for serv-
ices and property provided by its subcontrac-
tors M and N, is the payment subject to 
withholding for purposes of section 3402(t). 

(iii) Under paragraph (b)(1) of this section, 
the determination whether the payment 
meets the payment threshold is based on the 
entire amount of the payment from the gov-
ernment entity to X. Withholding under sec-
tion 3402(t) applies to the government enti-
ty’s $48,000 payment to X because the pay-
ment meets the payment threshold and is 
not otherwise excepted from section 3402(t) 
withholding. Thus, the payment is subject to 
withholding of 3 percent, or $1440. 

(iv) Payments made by X to the sub-
contractors, M and N, are not payments by 
the government entity or its payment ad-
ministrator. Thus, X’s $16,000 payment to M 
and X’s $2,000 payment to N for services or 
property under the contract are not subject 
to withholding under section 3402(t). See 
paragraphs (c) and (d)(2) of this section. 

(v) The government entity is liable for the 
$1440 withholding required under section 
3402(t) on its payment to X and is responsible 
for the related reporting required under 
§ 31.6051–5. See paragraph (a) of this section. 
X is the person receiving the payment for 
purposes of reporting under § 31.6051–5. Thus, 
the government entity is responsible for fur-
nishing X with a Form 1099–MISC, ‘‘Mis-
cellaneous Income’’ (or successor form), in-
cluding the entire amount of the payment 
($48,000) and the entire amount of the with-
holding ($1440) and filing a Form 1099–MISC 
with the Internal Revenue Service. 

Example 2. (i) Z has a contract with a gov-
ernment entity to make payments as an 
agent of the government entity to persons 
providing services or property to, or on be-
half of, the government entity. The only 
services Z provides under the contract are its 
services in acting as an agent for the govern-
ment entity in making payments to persons 
providing property or services to, or on be-
half of, the government. The government en-
tity transfers funds of $71,000 to Z, which in-
cludes a fee of $1,000 to Z for its services as 
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an agent under the contract. Z then makes 
payments of the $70,000 remainder of the 
funds to persons providing property or serv-
ices to, or on behalf of, the government enti-
ty, including a single payment of $18,000 to P 
and a single payment of $7,000 to R. 

(ii) Under the facts of this Example 2, Z is 
a payment administrator (as defined in para-
graph (d)(1)(i) of this section) because Z 
makes payments solely as an agent for the 
government entity to persons providing 
property or services to, or on behalf of, the 
government entity. Under paragraphs (a) and 
(d) of this section, Z is not treated as a per-
son providing property or services with re-
spect to $70,000 of the transfer of funds (the 
amount of the funds to be paid to persons 
providing property or services to, or on be-
half of, the government entity). Because Z is 
not treated as a person providing property or 
services with respect to this $70,000 portion 
of the funds, this portion of the transfer of 
funds by the government entity to Z is not 
subject to withholding under section 3402(t) 
when transferred to Z. 

(iii) Under paragraph (d)(1)(ii) of this sec-
tion, the payment administrator is treated 
as a person providing property or services 
with respect to the portion of the $71,000 fund 
transfer that is a fee for its services as a pay-
ment administrator, or $1,000. Under para-
graph (d)(3) of this section, the determina-
tion of whether the payment threshold is 
met with respect to the fee portion of the 
payment from the government entity to Z at 
the time of the payment from the govern-
ment entity to Z is made. Because the $1,000 
fee portion of the payment falls beneath the 
$10,000 payment threshold, withholding 
under section 3402(t) is not required with re-
spect to that portion of the payment. 

(iv) P and R are persons providing services 
or property to, or on behalf of, the govern-
ment entity with respect to the payments 
they receive from Z. 

(v) Withholding is required under section 
3402(t) on the payment by Z, a payment ad-
ministrator, to a person providing property 
or services to, or on behalf of, a government 
entity provided the payment meets the pay-
ment threshold and is not otherwise ex-
cepted. Under paragraph (d)(3) of this sec-
tion, the determination of whether the pay-
ment threshold is met on the payment Z 
makes to a person providing property or 
services is made at the time Z pays the per-
son providing property or services. Under the 
facts of this Example 2, Z’s payment to P of 
$18,000 meets the payment threshold, and 
therefore withholding of $540 under section 
3402(t) applies. Z’s payment to R of $7,000 
does not meet the payment threshold, and 
therefore, no withholding under section 
3402(t) is required. 

(vi) The government entity, not Z, is liable 
for any withholding required under section 
3402(t) on the payments from Z to persons 

providing property or services. Also, the gov-
ernment entity, not Z, is responsible for any 
reporting required under § 31.6051–5 on the 
payment from Z to persons providing prop-
erty or services. See paragraph (a) of this 
section. Each person providing property or 
services for which withholding is required, 
not Z, is the person receiving the payment 
for purposes of the reporting required under 
§ 31.6051–5 if withholding under section 3402(t) 
applies. Thus, the government entity is re-
sponsible for furnishing P Form 1099–MISC 
reflecting the amount of the payment from Z 
to P of $18,000 and the amount of withholding 
of $540 and filing a Form 1099–MISC with the 
Internal Revenue Service. 

Example 3. (i) On March 1, 2013, a govern-
ment entity makes a payment of $12,000 to Y 
for providing property or services. The pay-
ment for property or services is not excepted 
from withholding under § 31.3402(t)–4. On 
March 20, 2013, it is determined that the pay-
ment should have been $9,000, and therefore, 
Y owes the government entity $3,000 to repay 
the excess payment. 

(ii) The facts are the same as in paragraph 
(i) of this Example 3, except that, in addition, 
on April 30, 2013, the government entity 
makes a net payment of $6,000 to Y for pro-
viding property or services, which is based 
on the payment of a bill for property or serv-
ices equal to $11,000, which is offset by the 
repayment of the $3,000 debt that Y owes 
with respect to the erroneous March 1, 2013, 
payment, and the repayment of a $2,000 unre-
lated debt to the Federal Government. No 
exception from withholding under 
§ 31.3402(t)–4 applies to the $11,000 amount. 

(iii) The facts are the same as in paragraph 
(ii) of this Example 3, except that, in addi-
tion, on May 31, 2013, the government entity 
makes a single payment of $14,000 to Y that 
consists of a $9,000 portion that is subject to 
section 3402(t) withholding (without regard 
to the payment threshold) and a $5,000 por-
tion that is excepted from section 3402(t) 
withholding under § 31.3402(t)–4. 

(iv) Under the facts of paragraph (i) of this 
Example 3, the payment on March 1, 2013, is 
subject to withholding under section 3402(t) 
because it meets the payment threshold 
under paragraph (d) of this section. The gov-
ernment entity is liable for withholding sec-
tion 3402(t) tax on the payment equal to 3% 
of $12,000, or $360. The subsequent determina-
tion on March 20, 2013, that an incorrect 
amount was paid to Y does not affect the ap-
plication of the $10,000 payment threshold to 
the payment on March 1, 2013. If there were 
no additional payments or repayments be-
tween the government entity and Y during 
2013, and if the government entity correctly 
withheld $360 under section 3402(t), the gov-
ernment entity would issue Y a 2013 Form 
1099–MISC (or successor form) reporting 
$12,000 of payments subject to section 3402(t) 
withholding and $360 of withholding. 
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(v) Under the facts of paragraph (ii) of this 
Example 3, the payment on April 30, 2013, is 
also subject to withholding under section 
3402(t). As an initial matter, the government 
entity calculates its liability for withholding 
section 3402(t) on the payment equal to 3% of 
$11,000, or $330, because the amount of the 
payment for purposes of section 3402(t) and 
the payment threshold is not reduced by the 
amount of offsets for debts owed the govern-
ment. Thus, the payment exceeds the pay-
ment threshold under paragraph (d) of this 
section. However, the repayment within the 
same calendar year of the $3,000 excess 
amount which was paid on March 1, 2013, 
means that the government is entitled to 
correct its income tax withholding liability 
with respect to Y by the amount of section 
3402(t) withholding paid with respect to the 
$3,000, or $90. Thus the net withholding 
amount deducted from the $6,000 net pay-
ment is $240. The offset of $2,000 for other un-
related debt owed the Federal Government 
has no effect on section 3402(t) liability. Nei-
ther the offset for the $3,000 repayment nor 
the offset for the $2,000 other debt affects the 
application of the payment threshold to the 
March 1, 2013, payment or the April 30, 2013, 
payment. If there were no additional pay-
ments or repayments between the govern-
ment entity and Y during 2013, and if the 
government entity withheld properly, the 
government entity would be required to fur-
nish Y a Form 1099–MISC (or successor form) 
reporting $20,000 of payments subject to sec-
tion 3402(t) withholding ($12,000 plus $11,000 
less $3,000 repayment) and $600 withholding 
($360 plus $330 less $90) and to file a Form 
1099–MISC with the Internal Revenue Serv-
ice. 

(vi) Under the facts of this paragraph (iii) 
of this Example 3, the government entity is 
not required to withhold on the payment be-
cause only $9,000 of the payment is poten-
tially subject to section 3402(t) withholding 
and this amount does not meet the payment 
threshold. However, under the optional rule 
of § 31.3402(t)–4(r), because only a portion of 
the payment is exempt from section 3402(t) 
withholding, the government entity may 
treat the entire amount of the payment as 
subject to section 3402(t) withholding pro-
vided the payee has agreed to this with-
holding. If the government entity applies the 
optional rule of § 31.3402(t)–4(r), the payment 
threshold would be met and the government 
entity would withhold under section 3402(t) 
the amount of $420, or 3% of the $14,000 pay-
ment. If the government entity treats the 
entire amount of the payment as subject to 
section 3402(t) withholding and withholds, 
the entire amount of the payment ($14,000) 
plus the $420 withholding would be reported 
on Form 1099–MISC (or successor form). 

(g) Effective/applicability date. This 
section applies to payments by the 

Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–4 Certain payments ex-
cepted from withholding. 

(a) Payments subject to withholding 
under chapter 3 or chapter 24 (other than 
section 3406)—(1) In general. Payments 
are excepted from withholding under 
section § 31.3402(t)–1(a) if they are sub-
ject to withholding under chapter 3 of 
the Internal Revenue Code (Code) or 
under sections 3401 through 3405 (other 
than section 3402(t)). 

(2) Payments subject to withholding 
under chapter 3. Payments subject to 
withholding under chapter 3 of the 
Code include those payments that are 
subject to, but exempt from, with-
holding under chapter 3 of the Code on 
the ground that the payments are ex-
empt from United States income tax 
pursuant to an income tax convention 
to which the United States is a party. 

(3) Payments subject to withholding at 
election of payee. For purposes of this 
exception from section 3402(t), pay-
ments for which the payee may elect 
withholding are exempt from with-
holding under § 31.3402(t)–1(a) regardless 
of whether the payee in fact makes 
such an election. These payments in-
clude— 

(i) Unemployment compensation as 
defined in section 85(b) (see section 
3402(p)(2)); 

(ii) Social security benefits as de-
fined in section 86(d) (see section 
3402(p)(1)(C)(i)); 

(iii) Any payment referred to in the 
second sentence of section 451(d) that is 
treated as insurance proceeds, relating 
to certain disaster payments received 
under the Agricultural Act of 1949, as 
amended, or Title II of the Disaster As-
sistance Act of 1988 (see section 
3402(p)(1)(C)(ii)); 

(iv) Any amount that is includible in 
gross income under section 77(a), relat-
ing to amounts received as loans from 
the Commodity Credit Corporation 
that the taxpayer has elected to treat 
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