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(v) Under the facts of paragraph (ii) of this 
Example 3, the payment on April 30, 2013, is 
also subject to withholding under section 
3402(t). As an initial matter, the government 
entity calculates its liability for withholding 
section 3402(t) on the payment equal to 3% of 
$11,000, or $330, because the amount of the 
payment for purposes of section 3402(t) and 
the payment threshold is not reduced by the 
amount of offsets for debts owed the govern-
ment. Thus, the payment exceeds the pay-
ment threshold under paragraph (d) of this 
section. However, the repayment within the 
same calendar year of the $3,000 excess 
amount which was paid on March 1, 2013, 
means that the government is entitled to 
correct its income tax withholding liability 
with respect to Y by the amount of section 
3402(t) withholding paid with respect to the 
$3,000, or $90. Thus the net withholding 
amount deducted from the $6,000 net pay-
ment is $240. The offset of $2,000 for other un-
related debt owed the Federal Government 
has no effect on section 3402(t) liability. Nei-
ther the offset for the $3,000 repayment nor 
the offset for the $2,000 other debt affects the 
application of the payment threshold to the 
March 1, 2013, payment or the April 30, 2013, 
payment. If there were no additional pay-
ments or repayments between the govern-
ment entity and Y during 2013, and if the 
government entity withheld properly, the 
government entity would be required to fur-
nish Y a Form 1099–MISC (or successor form) 
reporting $20,000 of payments subject to sec-
tion 3402(t) withholding ($12,000 plus $11,000 
less $3,000 repayment) and $600 withholding 
($360 plus $330 less $90) and to file a Form 
1099–MISC with the Internal Revenue Serv-
ice. 

(vi) Under the facts of this paragraph (iii) 
of this Example 3, the government entity is 
not required to withhold on the payment be-
cause only $9,000 of the payment is poten-
tially subject to section 3402(t) withholding 
and this amount does not meet the payment 
threshold. However, under the optional rule 
of § 31.3402(t)–4(r), because only a portion of 
the payment is exempt from section 3402(t) 
withholding, the government entity may 
treat the entire amount of the payment as 
subject to section 3402(t) withholding pro-
vided the payee has agreed to this with-
holding. If the government entity applies the 
optional rule of § 31.3402(t)–4(r), the payment 
threshold would be met and the government 
entity would withhold under section 3402(t) 
the amount of $420, or 3% of the $14,000 pay-
ment. If the government entity treats the 
entire amount of the payment as subject to 
section 3402(t) withholding and withholds, 
the entire amount of the payment ($14,000) 
plus the $420 withholding would be reported 
on Form 1099–MISC (or successor form). 

(g) Effective/applicability date. This 
section applies to payments by the 

Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–4 Certain payments ex-
cepted from withholding. 

(a) Payments subject to withholding 
under chapter 3 or chapter 24 (other than 
section 3406)—(1) In general. Payments 
are excepted from withholding under 
section § 31.3402(t)–1(a) if they are sub-
ject to withholding under chapter 3 of 
the Internal Revenue Code (Code) or 
under sections 3401 through 3405 (other 
than section 3402(t)). 

(2) Payments subject to withholding 
under chapter 3. Payments subject to 
withholding under chapter 3 of the 
Code include those payments that are 
subject to, but exempt from, with-
holding under chapter 3 of the Code on 
the ground that the payments are ex-
empt from United States income tax 
pursuant to an income tax convention 
to which the United States is a party. 

(3) Payments subject to withholding at 
election of payee. For purposes of this 
exception from section 3402(t), pay-
ments for which the payee may elect 
withholding are exempt from with-
holding under § 31.3402(t)–1(a) regardless 
of whether the payee in fact makes 
such an election. These payments in-
clude— 

(i) Unemployment compensation as 
defined in section 85(b) (see section 
3402(p)(2)); 

(ii) Social security benefits as de-
fined in section 86(d) (see section 
3402(p)(1)(C)(i)); 

(iii) Any payment referred to in the 
second sentence of section 451(d) that is 
treated as insurance proceeds, relating 
to certain disaster payments received 
under the Agricultural Act of 1949, as 
amended, or Title II of the Disaster As-
sistance Act of 1988 (see section 
3402(p)(1)(C)(ii)); 

(iv) Any amount that is includible in 
gross income under section 77(a), relat-
ing to amounts received as loans from 
the Commodity Credit Corporation 
that the taxpayer has elected to treat 
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as income (see section 3402(p)(1)(C)(iii)); 
and 

(v) Any payment of an annuity to an 
individual. 

(b) Payments subject to withholding 
under section 3406 with backup with-
holding deducted. A payment is not sub-
ject to withholding under section 
3402(t) if the payment is subject to 
withholding under section 3406, relat-
ing to backup withholding, and if 
backup withholding is actually being 
withheld from such payment. 

(c) [Reserved] 
(d) Payments for real property. Pay-

ments for real property are not subject 
to the withholding requirements of 
§ 31.3402(t)–1. For purposes of this ex-
ception, the term payments for real 
property includes the purchase and the 
leasing of real property (including pay-
ments made by a lessee to a lessor re-
lated to the use or occupancy of the 
leased property and made in accord-
ance with the terms of the applicable 
lease, but not including either a pay-
ment for construction, or payment to a 
person other than the lessor, even if re-
lated to the use or occupancy of the 
leased property and required by the 
terms of the lease). However, payments 
for the construction of buildings or 
other public works projects, such as 
bridges or roads, are not payments for 
real property. 

(e) Payments to government entities, 
tax-exempt organizations, and foreign 
governments—(1) Government entities. 
Payments are not subject to with-
holding under section 3402(t) if the pay-
ments are made to government entities 
that are subject to the withholding re-
quirements of section 3402(t)(1) pursu-
ant to § 31.3402(t)–2. For purposes of this 
exception, payments to government en-
tities that qualify for the exception for 
political subdivisions and instrumen-
talities making less than $100,000,000 of 
payments for property and services an-
nually, as provided by section 
3402(t)(2)(G) and paragraph (g) of this 
section, are treated as payments to 
government entities that are subject to 
the withholding requirements of sec-
tion 3402(t)(1). 

(2) Tax-exempt organizations. Pay-
ments to an organization that is ex-
empt from taxation under section 
501(a) as an organization described in 

section 501(c), 501(d), or 401(a) are not 
subject to withholding under section 
3402(t). 

(3) Foreign governments. Payments to 
foreign governments are not subject to 
withholding under section 3402(t). For 
purposes of this paragraph (e), a gov-
ernment of a possession or territory of 
the United States is treated as a for-
eign government. 

(f) Payments made pursuant to a classi-
fied or confidential contract. Payments 
made pursuant to a classified or con-
fidential contract described in section 
6050M(e)(3) are not subject to with-
holding under section 3402(t). 

(g) Exception for political subdivisions 
or instrumentalities thereof making less 
than $100,000,000 of payments for property 
or services annually—(1) In general. Sec-
tion 3402(t) withholding is not required 
on payments made by a political sub-
division of a State (or any instrumen-
tality of a political subdivision of a 
State) that makes less than $100,000,000 
of payments for property or services 
annually. 

(2) Determination of whether an entity 
is a political subdivision of a State. 
Whether an entity is a political sub-
division of a State for purposes of para-
graph (g)(1) of this section is deter-
mined under § 31.3402(t)–2(d). 

(3) Determination of whether a political 
subdivision or instrumentality makes less 
than $100,000,000 of payments for property 
or services annually—(i) General deter-
mination rule. In general, whether a po-
litical subdivision or instrumentality 
makes less than $100,000,000 of pay-
ments for property or services annually 
for purposes of paragraph (g)(1) of this 
section is determined for each calendar 
year based on the total payments made 
by the entity for property or services 
in the entity’s accounting year ending 
with or within the second preceding 
calendar year. For this purpose, pay-
ments that qualify for the exceptions 
from withholding under § 31.3402(t)–4(a) 
through (q) (or would have qualified 
had these regulations been in effect) 
are not included in determining total 
payments made. However, payments 
that are not subject to withholding be-
cause the payments are less than the 
$10,000 payment threshold described in 
§ 31.3402(t)–3(b), or based on the applica-
bility date rules or transition rules 
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contained in § 31.3402(t)–1(d), § 31.3402(t)– 
2(i), § 31.3402(t)–3(g), § 31.3402(t)–4(u), or 
§ 31.3402(t)–5(e), or based on the with-
holding relief for 2012 provided in 
§ 31.3402(t)–4(t), but are not otherwise 
excepted, are included in determining 
total payments. For this purpose, the 
accounting year refers to the fiscal 
year (consisting of 12 months) or cal-
endar year used by the government en-
tity in setting its budgets and keeping 
its accounting books. If a political sub-
division or instrumentality was not in 
existence in the second preceding cal-
endar year or if no 12-month account-
ing year exists ending in the second 
preceding calendar year, eligibility for 
this exception is determined based on 
the total projected payments for the 
accounting year consisting of 12 
months ending in that calendar year. 

(ii) Optional determination rule. A po-
litical subdivision of a state or an in-
strumentality of that political subdivi-
sion may treat itself as eligible for the 
exception provided in paragraph (g)(1) 
of this section for a calendar year if 
the average of the total payments cal-
culated under the rules of paragraph 
(g)(3)(i) of this section for four of the 
five successive accounting years, the 
fifth year of which is the entity’s de-
termination year, is less than 
$100,000,000. For this purpose, for a cal-
endar year the political subdivision’s 
or instrumentality’s determination 
year is the accounting year ending 
with or within the second preceding 
calendar year. If a political subdivision 
or instrumentality withholds and pays 
(or deposits) tax under section 3402(t) 
for a calendar year and files a return 
reporting the withheld tax under sec-
tion 3402(t) for that calendar year 
based on the general determination 
rule of paragraph (g)(3)(i) of this sec-
tion, it is deemed to have waived any 
right to use the optional determination 
rule of this paragraph (g)(3)(ii) of this 
section for that calendar year. 

(4) Examples. The following examples 
illustrate the provisions of paragraph 
(g) of this section: 

Example 1. (i) Government entity X, which 
qualifies as a political subdivision or instru-
mentality of a political subdivision for cal-
endar years 2013 and 2014, uses a fiscal year 
ending June 30 to determine its budgets and 
to keep its accounting books. During its fis-

cal year ending June 30, 2011, X made pay-
ments to persons for property and services of 
$200,000,000, including $102,000,000 of pay-
ments that would have been excepted under 
§ 31.3402(t)–4(a) through (q) if section 3402(t) 
had been in effect. 

(ii) During its fiscal year ending June 30, 
2012, X made payments for property and serv-
ices of $210,000,000, including $106,000,000 that 
would have been excepted under § 31.3402(t)– 
4(a) through (q) if section 3402(t) had been in 
effect. The payments X made for property or 
services during the fiscal year ending June 
30, 2012, included $15,000,000 of payments 
below the $10,000 payment threshold de-
scribed in § 31.3402(t)–3(b). 

(iii) For the calendar year 2013, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether X 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments X made for its accounting year 
ending June 30, 2011. Because total payments 
for this purpose exclude payments that 
would be excepted under § 31.3402(t)–4(a) 
through (q), total payments were $200,000,000 
less $102,000,000, or $98,000,000. Therefore, for 
calendar year 2013, X would be eligible for 
the exception provided in paragraph (g)(1) of 
this section, and would not be required to 
withhold under section 3402(t). 

(iv) For the calendar year 2014, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether X 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments it made for its accounting year 
ending June 30, 2012. Because total payments 
for this purpose exclude payments that 
would have been excepted under § 31.3402(t)– 
4(a) through (q), but include payments below 
the $10,000 payment threshold described in 
§ 31.3402(t)–3(b), total payments were 
$210,000,000 less $106,000,000, or $104,000,000. 
Therefore, for calendar year 2014, X would 
not qualify for the exception provided in 
paragraph (g)(1) of this section and would be 
required to withhold under section 3402(t), 
provided it is not eligible for or does not use 
the exception under the optional determina-
tion rule provided in paragraph (g)(3)(ii) of 
this section. 

Example 2. (i) Government entity Y, which 
qualifies as a political subdivision or instru-
mentality of a political subdivision for cal-
endar years 2013 and 2014, uses a fiscal year 
ending June 30 to determine its budgets and 
to keep its accounting books. During its fis-
cal year ending June 30, 2007, Y made pay-
ments to persons for property and services of 
$195,000,000, including $110,000,000 of pay-
ments that would have been excepted under 
§ 31.3402(t)–4(a) through (q) if section 3402(t) 
had been in effect. 

(ii) During its fiscal year ending June 30, 
2008, Y made payments to persons for prop-
erty and services of $204,000,000, including 
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$115,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(iii) During its fiscal year ending June 30, 
2009, Y made payments to persons for prop-
erty and services of $215,000,000, including 
$124,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(iv) During its fiscal year ending June 30, 
2010, Y made payments to persons for prop-
erty and services of $225,000,000, including 
$130,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(v) During its fiscal year ending June 30, 
2011, Y made payments to persons for prop-
erty and services of $275,000,000, including 
$135,000,000 of payments that would have 
been excepted under § 31.3402(t)–4(a) through 
(q) if section 3402(t) had been in effect. 

(vi) During its fiscal year ending June 30, 
2012, Y made payments for property and serv-
ices of $235,000,000, including $140,000,000 that 
would have been excepted under § 31.3402(t)– 
4(a) through (q) if section 3402(t) had been in 
effect. 

(vii) For the calendar year 2013, the general 
determination rule of paragraph (g)(3)(i) of 
this section applies to determine whether Y 
is eligible for the exception provided in para-
graph (g)(1) of this section based on the total 
payments Y made for its accounting year 
ending June 30, 2011. Because total payments 
for this purpose exclude payments that 
would be excepted under § 31.3402(t)–4(a) 
through (q), total payments were $275,000,000 
less $135,000,000, or $140,000,000. Therefore, for 
calendar year 2013, Y would not qualify for 
the exception provided in paragraph (g)(1) of 
this section and would be required to with-
hold under section 3402(t), unless it was eligi-
ble for, and used, the optional determination 
rule provided in paragraph (g)(3)(ii) of this 
section. 

(viii) For the calendar year 2013, under the 
optional determination rule of paragraph 
(g)(3)(ii) of this section, Y would have total 
payments for this purpose in the accounting 
year ending June 30, 2007, of $85,000,000; in 
the accounting year ending June 30, 2008, of 
$89,000,000; in the accounting year ending 
June 30, 2009, of $91,000,000; in the accounting 
year ending June 30, 2010, of $95,000,000; and 
in the accounting year ending June 30, 2011, 
of $140,000,000. The average of four of those 
years (excluding the highest year of 
$140,000,000) would be $90,000,000 (85,000,000 
plus 89,000,000 plus 91,000,000 plus 95,000,000 
equals 360,000,000; 360,000,000 divided by 4 
equals 90,000,000). Thus, for the calendar year 
2013, under the optional determination rule 
of paragraph (g)(3)(ii) of this section, Y is eli-
gible for the exception provided in paragraph 
(g)(1) of this section and is not required to 
withhold under section 3402(t). Alternatively, 
Y could apply the general determination 

rule, ignore the optional determination rule, 
and withhold under section 3402(t). 

(ix) For the calendar year 2014, under the 
general determination rule of paragraph 
(g)(3)(i) of this section, Y has total payments 
of $95,000,000. Thus, Y is eligible for the ex-
ception provided in paragraph (g)(1) of this 
section and is not required to withhold under 
section 3402(t). 

(h) Payments made in connection with a 
public assistance or public welfare pro-
gram—(1) In general. Section 3402(t) 
withholding does not apply to pay-
ments made in connection with a pub-
lic assistance or public welfare pro-
gram for which eligibility is deter-
mined by a needs or income test. 

(2) Needs or income test. Eligibility for 
a public assistance or public welfare 
program is not considered to be deter-
mined by a needs or income test if eli-
gibility for the program is based solely 
on the age of the beneficiary. A public 
assistance program providing disaster 
relief to victims of a natural or other 
disaster is considered to be a program 
for which eligibility is determined 
under a needs test. Payments under 
government programs to provide 
health care or other services that are 
not based on the needs or income of the 
recipient are subject to section 3402(t) 
withholding, including programs where 
eligibility is based on the age of the 
beneficiary. 

(3) Payments to third parties. The ex-
ception provided by this paragraph (h) 
also applies to payments made to third 
parties to provide benefits to bene-
ficiaries under a public assistance or 
public welfare program for which eligi-
bility is determined by a needs or in-
come test. 

(4) Allocation of payments. If only a 
portion of a payment is made in con-
nection with a public assistance or 
public welfare program for which eligi-
bility is determined by a needs or in-
come test, the portion that is made in 
connection with the program and 
therefore is not subject to section 
3402(t) withholding may be determined 
using any reasonable allocation meth-
od. If the government entity makes a 
reasonable, good faith determination 
that either the excludable or the non-
excludable portion is insignificant in 
comparison to the entire payment, the 
insignificant portion may be dis-
regarded for purposes of this paragraph 
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(h) (so that the entire payment is ei-
ther eligible or ineligible for the excep-
tion provided by this paragraph (h)). 

(i) Payments made to any government 
employee with respect to his or her serv-
ices. Section 3402(t) withholding does 
not apply to payments made to any 
government employee with respect to 
his or her services as an employee of 
the government. This exception applies 
to contributions to deferred compensa-
tion plans on behalf of an employee, 
contributions to employee benefit 
plans on behalf of an employee, fringe 
benefits provided to employees, and 
payments to employees under account-
able plans for expenses incurred by the 
employee for the employee’s travel 
while on government business. This ex-
ception also applies to payments made 
by the government employee under ac-
countable plans (as defined in § 1.62– 
2(c)(2) of this chapter) to providers of 
the employee‘s travel, meals, and lodg-
ing when the government employee is 
traveling on government business. 

(j) Payments received by nonresident 
alien individuals and foreign corpora-
tions. Section 3402(t) withholding does 
not apply to any payment received by 
a nonresident alien individual or for-
eign corporation for providing services 
or property if the payment is derived 
from sources outside the United States, 
as determined under sections 861, 862, 
863, and 865, and is not effectively con-
nected with the conduct of a trade or 
business within the United States by 
the nonresident alien individual or for-
eign corporation. 

(k) Payments to Indian Tribal govern-
ments. Section 3402(t) withholding does 
not apply to any payment made to an 
Indian Tribal government or its polit-
ical subdivisions. 

(l) Payments in emergency, disaster, or 
hardship situations. The Internal Rev-
enue Service may provide by publica-
tion in the Internal Revenue Bulletin 
(see § 601.601(d)(2)(ii)(b) of this chapter) 
for additional exceptions from section 
3402(t) withholding for certain pay-
ments made in an emergency, disaster, 
or hardship situation if the Internal 
Revenue Service determines that with-
holding from the payments would im-
pede a government entity’s efforts to 
respond to the emergency, disaster, or 
hardship. 

(m) Grants—(1) In general. Section 
3402(t) withholding does not apply to 
any grant as defined in paragraph 
(m)(2) of this section. This exclusion 
does not apply to the use by a govern-
ment entity of the proceeds of a grant 
received by that government entity 
(unless the government entity uses the 
proceeds to make a grant). 

(2) Definition of grant. For purposes of 
this paragraph (m), a grant is a trans-
fer of funds by a government entity to 
a recipient (which may be a state gov-
ernment, local government, or other 
recipient) pursuant to an agreement re-
flecting a relationship between the 
government entity and the recipient 
when the principal purpose of the rela-
tionship is to transfer a thing of value 
to the recipient to carry out a public 
purpose of support or stimulation au-
thorized by law instead of acquiring 
(by purchase, lease, or barter) property 
or services for the direct benefit or use 
of the government entity, and substan-
tial involvement is not expected be-
tween the government entity and the 
recipient when carrying out the activ-
ity contemplated in the agreement. 

(n) Sales tax, excise tax, value-added 
tax, and other taxes. For purposes of 
this section, section 3402(t) withholding 
applies to any payment of sales tax, ex-
cise tax, value-added tax, or other tax 
made as part of a payment to any per-
son providing property or services. 
Notwithstanding the foregoing, the 
payment of sales tax, excise tax, value- 
added tax, or other tax may be ex-
cluded from section 3402(t) with-
holding, provided this exclusion is ap-
plied consistently to all payments to a 
given payee during the calendar year. 

(o) Loan guarantees. Section 3402(t) 
withholding does not apply to a loan 
guarantee or the payment of principal 
and interest on a loan pursuant to a 
loan guarantee. However, if a govern-
ment entity (through a right of sub-
rogation or similar right) assumes the 
operation of a project or activity fund-
ed by the loan, section 3402(t) with-
holding applies to payments by the 
government entity for property or 
services relating to the project or ac-
tivity unless otherwise excepted under 
this section. 

(p) Debt. Section 3402(t) withholding 
does not apply to payment of principal 
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on a loan. However, if a government 
entity issues a debt obligation to a per-
son providing services as all or part of 
the purchase price, the debt obliga-
tion’s fair market value is subject to 
section 3402(t) withholding, unless an 
exception applies. If a government en-
tity issues a debt obligation to a per-
son providing property as all or part of 
the purchase price, the debt obliga-
tion’s issue price as determined under 
section 1273 or section 1274, whichever 
is applicable to the debt obligation, is 
subject to section 3402(t) withholding, 
unless an exception applies. In lieu of 
the issue price, the government entity 
and the person providing property may 
agree to treat the stated principal 
amount of the debt obligation as the 
payment amount attributable to the 
debt obligation that is subject to sec-
tion 3402(t) withholding. If a govern-
ment entity uses a third party debt ob-
ligation (a debt obligation issued by 
any entity other than that government 
entity) to pay for property or services, 
the fair market value of the debt obli-
gation is subject to section 3402(t) 
withholding, unless an exception ap-
plies. 

(q) Investment securities. Section 
3402(t) withholding does not apply to 
any payments to purchase stock, 
bonds, or other securities primarily for 
investment purposes. 

(r) Partially exempt payments. If a pay-
ment includes both an amount subject 
to section 3402(t) withholding and an 
amount that is not subject to section 
3402(t) withholding, section 3402(t) 
withholding applies only to the rel-
evant portion of the payment. Notwith-
standing the foregoing, a government 
entity may apply section 3402(t) with-
holding to the entire payment provided 
the payee has agreed to this with-
holding. 

(s) Authorization for additional rules 
and procedures on payees and payments 
exempt from section 3402(t) withholding. 
The Commissioner is authorized to pro-
vide rules and procedures concerning 
payments that are exempt from with-
holding, including the classification of 
additional types of payees or payments 
as exempt from section 3402(t) with-
holding, and procedures under which a 
government entity may determine the 
eligibility of a payee for an exemption 

from section 3402(t) withholding (and 
may rely on this determination not-
withstanding the payee’s eligibility for 
this exemption), in revenue procedures, 
notices, or other guidance published in 
the Internal Revenue Bulletin (see 
§ 601.601(2) of this chapter). 

(t) Withholding relief for 2012. With-
holding under section 3402(t) is not re-
quired with respect to payments made 
before January 1, 2013. Any person that 
deducts and withholds tax under sec-
tion 3402(t) from payments made in 2012 
shall deposit and report such tax with-
held pursuant to § 31.6302–4 and 
§ 31.6011(a)–4(b), and include the pay-
ment and the amount withheld on 
Form 1099–MISC, ‘‘Miscellaneous In-
come,’’ or successor form, unless the 
amount of tax withheld under section 
3402(t) is repaid to the payee before 
January 1, 2013. 

(u) Effective/applicability date. This 
section applies to payments by the 
Government of the United States, 
every State, every political subdivision 
thereof, and every instrumentality of 
the foregoing (including multi-State 
agencies) to any person providing prop-
erty or services made after December 
31, 2012, except that paragraph (t) of 
this section applies to payments made 
after December 31, 2011, and before Jan-
uary 1, 2013. 

[T.D. 9524, 76 FR 26594, May 9, 2011] 

§ 31.3402(t)–5 Application to pass-
through entities. 

(a) In general. Section 3402(t)(1) does 
not apply to payments made by pass-
through entities except as described in 
paragraph (c) of this section. In addi-
tion, section 3402(t)(1) applies to pay-
ments made to passthrough entities ex-
cept as described in paragraph (d) of 
this section. 

(b) Definitions. The following defini-
tions apply for purposes of this section: 

(1) Passthrough entity. The term pass-
through entity means a partnership (for 
Federal income tax purposes) or an S 
corporation. 

(2) Owner. The term owner means a 
partner (for Federal income tax pur-
poses) or an S corporation shareholder. 

(3) Ownership percentage. The term 
ownership percentage means an owner’s 
interest, as a percentage, in partner-
ship profits or capital (whichever is 
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