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(3) Advice was in response to written re-
quest.

(4) Taxpayer’s information must be ade-
quate and accurate.

(c) Definitions.

(1) Advice.

(2) Penalty and addition to tax.

(d) Procedures for abatement.

(e) Period for requesting abatement.

(f) Examples.

(g) Effective date.

$301.6404—4 Suspension of interest and certain
penalties when the Internal Revenue Service
does not timely contact the taxpayer.

(a) Suspension.

(1) In general.

(2) Treatment of amended returns and
other documents.

(i) Amended returns filed on or after De-
cember 21, 2005, that show an increase in tax
liability.

(ii) Amended returns that show a decrease
in tax liability.

(iii) Amended returns and other documents
as notice.

(iv) Joint return after filing separate re-
turn.

(3) Separate application.

(4) Duration of suspension period.

(5) Certain notices provided on or after No-
vember 26, 2007.

(i) Eighteen-month period has closed.

(ii) All other cases.

(6) Examples.

(7) Notice of liability and the basis for the
liability.

(i) In general.

(ii) Tax attributable to TEFRA partnership
items.

(iii) Examples.

(8) Providing notice.

(i) In general.

(ii) Providing notice in TEFRA partnership
proceedings.

(b) Exceptions.

(1) Failure to file tax return or to pay tax.

(2) Fraud.

(3) Tax shown on return.

(4) Gross misstatement.

(i) Description.

(ii) Effect of gross misstatement.

(5) Listed transactions and undisclosed re-
portable transactions.

(i) In general.

(ii) Special rule for certain listed or undis-
closed reportable transactions.

(A) Participant in a settlement initiative.

(1) Participant in a settlement initiative
who as of January 23, 2006, had not reached
agreement with the IRS.

(2) Participant in a settlement initiative
who, as of January 23, 2006, had reached
agreement with the IRS.

(B) Taxpayer acting in good faith.

(1) In general.

(2) Presumption.

§301.6404-1

(3) Examples.

(C) Closed transactions.

(c) Special rules.

(1) Tentative carryback and refund adjust-
ments.

(2) Election under section 183(e).

(i) In general.

(ii) Example.

(d) Effective/applicability date.
[T.D. 8299, 55 FR 14245, Apr. 17, 1990, as
amended by T.D. 9488, 75 FR 33993, June 16,
2010; T.D. 9545, 76 FR 52261, Aug. 22, 2011]

§301.6404-1 Abatements.

(a) The district director or the direc-
tor of the regional service center may
abate any assessment, or unpaid por-
tion thereof, if the assessment is in ex-
cess of the correct tax liability, if the
assessment is made subsequent to the
expiration of the period of limitations
applicable thereto, or if the assessment
has been erroneously or illegally made.

(b) No claim for abatement may be
filed with respect to income, estate, or
gift tax.

(c) Except in case of income, estate,
or gift tax, if more than the correct
amount of tax, interest, additional
amount, addition to the tax, or assess-
able penalty is assessed but not paid to
the district director, the person
against whom the assessment is made
may file a claim for abatement of such
overassessment. Each claim for abate-
ment under this section shall be made
on Form 843. In the case of a claim
filed prior to April 15, 1968, the claim
shall be filed in the office of the inter-
nal revenue officer by whom the tax
was assessed or with the assistant re-
gional Commissioner (alcohol, tobacco,
and firearms) where the regulations re-
specting the particular tax to which
the claim relates specifically require
the claim to be filed with that officer.
Except as provided in paragraph (b) of
§301.6091-1 (relating to hand-carried
documents), in the case of a claim filed
after April 14, 1968, the claim shall be
filed (1) with the Director of Inter-
national Operations if the tax was as-
sessed by him, or (2) with the assistant
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to
which the claim relates specifically re-
quire the claim to be filed with that of-
ficer; otherwise, the claim shall be
filed with the service center serving
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§301.6404-2

the internal revenue district in which
the tax was assessed. Form 843 shall be
made in accordance with the instruc-
tions relating to such form.

(d) The Commissioner may issue uni-
form instructions to district directors
authorizing them, to the extent per-
mitted in such instructions, to abate
amounts the collection of which is not
warranted because of the administra-
tion and collection costs.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7008, 34 FR 3673, Mar. 1, 1969; T.D. 7188, 37 FR
12794, June 29, 1972; T.D. ATF-33, 41 FR 44038,
Oct. 6, 1976]

§301.6404-2 Abatement of interest.

(a) In general. (1) Section 6404(e)(1)
provides that the Commissioner may
(in the Commissioner’s discretion)
abate the assessment of all or any part
of interest on any—

(i) Deficiency (as defined in section
6211(a), relating to income, estate, gift,
generation-skipping, and certain excise
taxes) attributable in whole or in part
to any unreasonable error or delay by
an officer or employee of the Internal
Revenue Service (IRS) (acting in an of-
ficial capacity) in performing a min-
isterial or managerial act; or

(ii) Payment of any tax described in
section 6212(a) (relating to income, es-
tate, gift, generation-skipping, and cer-
tain excise taxes) to the extent that
any unreasonable error or delay in pay-
ment is attributable to an officer or
employee of the IRS (acting in an offi-
cial capacity) being erroneous or dila-
tory in performing a ministerial or
managerial act.

(2) An error or delay in performing a
ministerial or managerial act will be
taken into account only if no signifi-
cant aspect of the error or delay is at-
tributable to the taxpayer involved or
to a person related to the taxpayer
within the meaning of section 267(b) or
section 707(b)(1). Moreover, an error or
delay in performing a ministerial or
managerial act will be taken into ac-
count only if it occurs after the IRS
has contacted the taxpayer in writing
with respect to the deficiency or pay-
ment. For purposes of this paragraph
(a)(2), no significant aspect of the error
or delay is attributable to the taxpayer
merely because the taxpayer consents
to extend the period of limitations.

26 CFR Ch. | (4-1-12 Edition)

(b) Definitions—(1) Managerial act
means an administrative act that oc-
curs during the processing of a tax-
payer’s case involving the temporary
or permanent loss of records or the ex-
ercise of judgment or discretion relat-
ing to management of personnel. A de-
cision concerning the proper applica-
tion of federal tax law (or other federal
or state law) is not a managerial act.
Further, a general administrative deci-
sion, such as the IRS’s decision on how
to organize the processing of tax re-
turns or its delay in implementing an
improved computer system, is not a
managerial act for which interest can
be abated under paragraph (a) of this
section.

(2) Ministerial act means a procedural
or mechanical act that does not in-
volve the exercise of judgment or dis-
cretion, and that occurs during the
processing of a taxpayer’s case after all
prerequisites to the act, such as con-
ferences and review by supervisors,
have taken place. A decision con-
cerning the proper application of fed-
eral tax law (or other federal or state
law) is not a ministerial act.

(c) Examples. The following examples
illustrate the provisions of paragraphs
(b) (1) and (2) of this section. Unless
otherwise stated, for purposes of the
examples, no significant aspect of any
error or delay is attributable to the
taxpayer, and the IRS has contacted
the taxpayer in writing with respect to
the deficiency or payment. The exam-
ples are as follows:

Example 1. A taxpayer moves from one
state to another before the IRS selects the
taxpayer’s income tax return for examina-
tion. A letter explaining that the return has
been selected for examination is sent to the
taxpayer’s old address and then forwarded to
the new address. The taxpayer timely re-
sponds, asking that the audit be transferred
to the IRS’s district office that is nearest
the new address. The group manager timely
approves the request. After the request for
transfer has been approved, the transfer of
the case is a ministerial act. The Commis-
sioner may (in the Commissioner’s discre-
tion) abate interest attributable to any un-
reasonable delay in transferring the case.

Example 2. An examination of a taxpayer’s
income tax return reveals a deficiency with
respect to which a notice of deficiency will
be issued. The taxpayer and the IRS identify
all agreed and unagreed issues, the notice is
prepared and reviewed (including review by

386



		Superintendent of Documents
	2012-05-31T01:53:07-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




