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(i) In the case of water pollution, the 
State water pollution control agency 
as defined in section 23(a) of the Fed-
eral Water Pollution Control Act, as 
amended (33 U.S.C. 1173(a)), 

(ii) In the case of air pollution, the 
air pollution control agency designated 
pursuant to section 302(b)(1) of the 
Clean Air Act, as amended (42 U.S.C. 
1857h(b)), and 

(iii) Any interstate agency author-
ized to act in place of a certifying au-
thority of a State. See section 23(a) of 
the Federal Water Pollution Control 
Act, as amended (33 U.S.C. 1173(b)) and 
section 302(c) of the Clean Air Act, as 
amended (42 U.S.C. 1857h(c)). 

(3) Federal certifying authority. The 
term ‘‘Federal certifying authority’’ 
means the Administrator of the Envi-
ronmental Protection Agency (see Re-
organization Plan No. 3 of 1970, 35 FR 
15623). 

(d) Profitmaking abatement works, 
etc.—(1) In general. Section 169(e) pro-
vides that the Federal certifying au-
thority shall not certify any property 
to the extent it appears that by reason 
of estimated profits to be derived 
through the recovery of wastes or oth-
erwise in the operation of such prop-
erty its costs will be recovered over the 
period referred to in paragraph (a) (6) 
of this section for such property. The 
Federal certifying authority need not 
certify the amount of estimated profits 
to be derived from such recovery of 
wastes or otherwise with respect to 
such facility. Such estimated profits 
shall be determined pursuant to sub-
paragraph (2) of this paragraph. How-
ever, the Federal certifying authority 
shall certify— 

(i) Whether, in connection with any 
treatment facility so certified, there is 
potential cost recovery through the re-
covery of wastes or otherwise, and 

(ii) A specific description of the 
wastes which will be recovered, or the 
nature of such cost recovery if other-
wise than through the recovery of 
wastes. 
For effect on computation of amortiz-
able basis, see paragraph (c) of § 1.169–3. 

(2) Estimated profits. For purpose of 
this paragraph, the term ‘‘estimated 
profits’’ means the estimated gross re-
ceipts from the sale of recovered 
wastes reduced by the sum of the (i) es-

timated average annual maintenance 
and operating expenses, including utili-
ties and labor, allocable to that portion 
of the facility which is certified as a 
treatment facility pursuant to para-
graph (a)(1)(i) of this section which pro-
duces the recovered waste from which 
the gross receipts are derived, and (ii) 
estimated selling expenses. However, in 
determining expenses to be subtracted 
neither depreciation nor amortization 
of the facility is to be taken into ac-
count. Estimated profits shall not in-
clude any estimated savings to the tax-
payer by reason of the taxpayer’s reuse 
or recycling of wastes or other items 
recovered in connection with the oper-
ation of the plant or other property 
served by the treatment facility. 

(3) Special rules. The estimates of cost 
recovery required by subparagraph (2) 
of this paragraph shall be based on the 
period referred to in paragraph (a)(6) of 
this section. Such estimates shall be 
made at the time the election provided 
for by section 169 is made and shall 
also be set out in the application for 
certification made to the Federal certi-
fying authority. There shall be no rede-
termination of estimated profits due to 
unanticipated fluctuations in the mar-
ket price for wastes or other items, to 
an unanticipated increase or decrease 
in the costs of extracting them from 
the gas or liquid released, or to other 
unanticipated factors or events occur-
ring after certification. 

[T.D. 7116, 36 FR 9013, May 18, 1971; 36 FR 
9770, May 28, 1971] 

§ 1.169–3 Amortizable basis. 
(a) In general. The amortizable basis 

of a certified pollution control facility 
for the purpose of computing the amor-
tization deduction under section 169 is 
the adjusted basis of the facility for 
purposes of determining gain (see part 
II (section 1011 and following), sub-
chapter O, chapter 1 of the Internal 
Revenue Code), in conjunction with 
paragraphs (b), (c), and (d) of this sec-
tion. The adjusted basis for purposes of 
determining gain (computed without 
regard to paragraphs (b), (c), and (d) of 
this section) of a facility that performs 
a function in addition to pollution con-
trol, or that is used in connection with 
more than one plant or other property, 
or both, is determined under § 1.169– 
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2(a)(3). For rules as to additions and 
improvements to such a facility, see 
paragraph (f) of this section. Before 
computing the amortization deduction 
allowable under section 169, the ad-
justed basis for purposes of deter-
mining gain for a facility that is placed 
in service by a taxpayer after Sep-
tember 10, 2001, and that is qualified 
property under section 168(k)(2) or 
§ 1.168(k)–1, 50-percent bonus deprecia-
tion property under section 168(k)(4) or 
§ 1.168(k)–1, or qualified New York Lib-
erty Zone property under section 
1400L(b) or § 1.1400L(b)–1 must be re-
duced by the amount of the additional 
first year depreciation deduction al-
lowed or allowable, whichever is great-
er, under section 168(k) or section 
1400L(b), as applicable, for the facility. 

(b) Limitation to post-1968 construction, 
reconstruction, or erection. (1) If the con-
struction, reconstruction, or erection 
was begun before January 1, 1969, there 
shall be included in the amortizable 
basis only so much of the adjusted 
basis of such facility for purposes of de-
termining gain (referred to in para-
graph (a) of this section) as is properly 
attributable under the rules set forth 
in paragraph (b)(2)(iii) of § 1.169–2 to 
construction, reconstruction, or erec-
tion after December 31, 1968. See sec-
tion 169 (d)(4). For example, assume a 
certified pollution control facility for 
which the shortest period authorized 
under section 167 is 10 years has a cost 
of $500,000, of which $450,000 is attrib-
utable to construction after December 
31, 1968. Further, assume such facility 
does not perform a function in addition 
to pollution control and is used only in 
connection with a plant in operation 
before January 1, 1969. The facility 
would have an amortizable basis of 
$450,000 (computed without regard to 
paragraphs (c) and (d) of this section). 
For depreciation of the remaining por-
tion ($50,000) of the cost, see section 
169(g) and paragraph (a)(3)(ii) of § 1.169– 
1. For the definition of the term ‘‘cer-
tified pollution control facility’’ see 
paragraph (a) of § 1.169–2. 

(2) If the taxpayer elects to begin the 
60-month amortization period with the 
first month of the taxable year suc-
ceeding the taxable year in which the 
facility is completed or acquired and a 
depreciation deduction is allowable 

under section 167 (including an addi-
tional first-year depreciation allow-
ance under former section 179; for a fa-
cility that is acquired by the taxpayer 
after September 10, 2001, and that is 
qualified property under section 
168(k)(2) or § 1.168(k)–1 or qualified New 
York Liberty Zone property under sec-
tion 1400L(b) or § 1.1400L(b)–1, the addi-
tional first year depreciation deduction 
under section 168(k)(1) or 1400L(b), as 
applicable; and for a facility that is ac-
quired by the taxpayer after May 5, 
2003, and that is 50-percent bonus de-
preciation property under section 
168(k)(4) or § 1.168(k)–1, the additional 
first year depreciation deduction under 
section 168(k)(4)) with respect to the fa-
cility for the taxable year in which it 
is completed or acquired, the amount 
determined under paragraph (b)(1) of 
this section shall be reduced by an 
amount equal to the amount of the de-
preciation deduction allowed or allow-
able, whichever is greater, multiplied 
by a fraction the numerator of which is 
the amount determined under para-
graph (b)(1) of this section, and the de-
nominator of which is the facility’s 
total cost. The additional first-year al-
lowance for depreciation under former 
section 179 will be allowable only for 
the taxable year in which the facility 
is completed or acquired and only if 
the taxpayer elects to begin the amor-
tization deduction under section 169 
with the taxable year succeeding the 
taxable year in which such facility is 
completed or acquired. For a facility 
that is acquired by a taxpayer after 
September 10, 2001, and that is quali-
fied property under section 168(k)(2) or 
§ 1.168(k)–1 or qualified New York Lib-
erty Zone property under section 
1400L(b) or § 1.1400L(b)–1, see § 1.168(k)– 
1(f)(4) or § 1.1400L(b)–1(f)(4), as applica-
ble, with respect to when the addi-
tional first year depreciation deduction 
under section 168(k)(1) or 1400L(b) is al-
lowable. For a facility that is acquired 
by a taxpayer after May 5, 2003, and 
that is 50-percent bonus depreciation 
property under section 168(k)(4) or 
§ 1.168(k)–1, see § 1.168(k)–1(f)(4) with re-
spect to when the additional first year 
depreciation deduction under section 
168(k)(4) is allowable. 

(c) Modification for profitmaking abate-
ment works, etc. If it appears that by 
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reason of estimated profits to be de-
rived through the recovery of wastes or 
otherwise (as determined by applying 
the rules prescribed in paragraph (d) of 
§ 1.169–2) a portion or all of the total 
costs of the certified pollution control 
facility will be recovered over the pe-
riod referred to in paragraph (a)(b) of 
§ 1.169–2, its amortizable basis (com-
puted without regard to this paragraph 
and paragraph (d) of this section) shall 
be reduced by an amount equal to (1) 
its amortizable basis (so computed) 
multiplied by (2) a fraction the numer-
ator of which is such estimated profits 
and the denominator of which is its ad-
justed basis for purposes of deter-
mining gain. See section 169(e). 

(d) Cases in which the period referred to 
in paragraph (a)(6) of § 1.169–2 exceeds 15 
years. If as to a certified pollution con-
trol facility the period referred to in 
paragraph (a)(6) of § 1.169–2 exceeds 15 
years (determined as of the first day of 
the first month for which a deduction 
is allowable under the election made 
under the section 169(b) and paragraph 
(a) of § 1.169–4), the amortizable basis of 
such facility shall be an amount equal 
to (1) its amortizable basis (computed 
without regard to this paragraph) mul-
tiplied by (2) a fraction the numerator 
of which is 15 years and the denomi-
nator of which is the number of years 
of such period. See section 169(f) (2)(A). 

(e) Examples. This section may be il-
lustrated by the following example: 

Example 1. The X Corporation, which uses 
the calendar year as its taxable year, began 
the installation of a facility on November 1, 
1968, and completed the installation on June 
30, 1970, at a cost of $400,000. All of the facil-
ity qualifies as a certified pollution control 
facility within the meaning of paragraph (a) 
of § 1.169–2. $40,000 of such cost is attributable 
to construction prior to January 1, 1969. The 
X Corporation elects to take amortization 
deductions under section 169(a) with respect 
to the facility and to begin the 60-month am-
ortization period with January 1, 1971. The 
corporation takes a depreciation deduction 
under sections 167 and 179 of $10,000 (the 
amount allowable, of which $2,000 is for addi-
tional first year depreciation under section 
179) for the last 6 months of 1970. It is esti-
mated that over the period referred to in 
paragraph (a) (6) of § 1.169–2 (20 years) as to 
such facility, $80,000 in profits will be real-
ized from the sale of wastes recovered in its 
operation. The amortizable basis of the facil-
ity for purposes of computing the amortiza-

tion deduction as of January 1, 1971, is 
$210,600, computed as follows: 
(1) Portion of $400,000 cost attributable to post- 

1968 construction, reconstruction, or erection ... $360,000 
(2) Reduction for portion of deprecia-

tion deduction taken for the taxable 
year in which the facility was com-
pleted: 

(a) $10,000 depreciation deduc-
tion taken for last 6 months of 
1970 including $2,000 for ad-
ditional first year depreciation 
under section 179 ................... $10,000 

(b) Multiplied by the amount in 
line (1) and divided by the 
total cost of the facility 
($360,000/ $400,000) .............. 0.9 $9,000 

(3) Subtotal ............................................................ $351,000 
(4) Modification for profitmaking 

abatement works: Multiply line (3) 
by estimated profits through waste 
recovery ($80,000) and divide by 
the adjusted basis for determining 
gain of the facility ($400,000). 

(5) Reduction ......................................................... $70,200 

(6) Subtotal ............................................................ $280,800 
(7) Modification for period referred to in para-

graph (a)(6) of § 1.169–2 exceeding 15 years: 
Multiply by 15 years and divide by such period 
(determined in accordance with paragraph (d) 
of this section) (20 years) .................................. 0.75 

(8) Amortizable basis ............................................. $210,600 

Example 2. Assume the same facts as in ex-
ample (1) except that the facility is used in 
connection with a number of separate plants 
some of which were in operation before Janu-
ary 1, 1969, that the Federal certifying au-
thority certifies that 80 percent of the capac-
ity of the facility is allocable to the plants 
which were in operation before such date, 
and that all of the waste recovery is allo-
cable to the portion of the facility used in 
connection with the plants in operation be-
fore January 1, 1969. The amortizable basis of 
such facility, for purposes of computing the 
amortization deduction as of January 1, 1971, 
is $157,950 computed as follows: 
(1) Adjusted basis for purposes of determining 

gain: Multiply percent certified as allocable to 
plants in operation before January 1, 1969 (80 
percent) by cost of entire facility ($400,000) ..... $320,000 

(2) Portion of adjusted basis for determining gain 
attributable to post-1968 construction, recon-
struction, or rection: Multiply line (1) by portion 
of total cost of facility attributable to post-1968 
construction, reconstruction, or erection 
($360,000) and divide by the total cost of the 
facility ($400,000) ............................................... $288,000 

(3) Reduction for portion of depreciation deduc-
tion taken for the taxable year in which the fa-
cility was completed: 

(a) $10,000 depreciation deduc-
tion taken for last 6 months of 
1970 including $2,000 for ad-
ditional first year depreciation 
under section 170 ................... $10,000 
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(b) Multiplied by the amount in 
line (2) and divided by the 
total cost of the facility 
($288,000/$400,000) ............... 0.72 $7,200 

(4) Subtotal ............................................................ $280,800 
(5) Modification for profitmaking abatement 

works; Multiply line (4) by estimated profits 
through waste recovery ($80,000) and divide 
by the amount in line (1) ($320,000). 

(6) Reduction ......................................................... $70,200 

(7) Subtotal ............................................................ $210,600 
(8) Modification for period referred to in para-

graph (a)(6) of § 1.169–2 exceeding 15 years: 
Multiply by 15 years and divide by such period 
(determined in accordance with paragraph (d) 
of this section) (20 years) .................................. 0.75 

(9) Amortizable basis ............................................. $157,950 

(f) Additions or improvements. (1) If 
after the completion or acquisition of a 
certified pollution control facility fur-
ther expenditures are made for addi-
tional construction, reconstruction, or 
improvements, the cost of such addi-
tions or improvements made prior to 
the beginning of the amortization pe-
riod shall increase the amortizable 
basis of such facility, but the cost of 
additions or improvements made after 
the amortization period has begun, 
shall not increase the amortizable 
basis. See section 169(f)(2)(B). 

(2) If expenditures for such additional 
construction, reconstruction, or im-
provements result in a facility which is 
new and is separately certified as a cer-
tified pollution control facility as de-
fined in section 169(d)(1) and paragraph 
(a) of § 1.169–2, and, if proper election is 
made, such expenditures shall be taken 
into account in computing under para-
graph (a) of this section the amortiz-
able basis of such new and separately 
certified pollution control facility. 

(g) Effective date for qualified property, 
50-percent bonus depreciation property, 
and qualified New York Liberty Zone 
property. This section applies to a cer-
tified pollution control facility. This 
section also applies to a certified pollu-
tion control facility that is qualified 
property under section 168(k)(2) or 
qualified New York Liberty Zone prop-
erty under section 1400L(b) acquired by 
a taxpayer after September 10, 2001, 
and to a certified pollution control fa-
cility that is 50-percent bonus deprecia-
tion property under section 168(k)(4) 

acquired by a taxpayer after May 5, 
2003. 

[T.D. 7116, 36 FR 9015, May 18, 1971; 36 FR 
9770, May 28, 1971, as amended by T.D. 9091, 68 
FR 53004, Sept. 8, 2003; T.D. 9283, 71 FR 51746, 
Aug. 31, 2006] 

§ 1.169–4 Time and manner of making 
elections. 

(a) Election of amortization—(1) In gen-
eral. Under section 169(b), an election 
by the taxpayer to take an amortiza-
tion deduction with respect to a cer-
tified pollution control facility and to 
begin the 60-month amortization period 
(either with the month following the 
month in which the facility is com-
pleted or acquired, or with the first 
month of the taxable year succeeding 
the taxable year in which such facility 
is completed or acquired) shall be made 
by a statement to that effect attached 
to its return for the taxable year in 
which falls the first month of the 60- 
month amortization period so elected. 
Such statement shall include the fol-
lowing information (if not otherwise 
included in the documents referred to 
in subdivision (ix) of this subpara-
graph): 

(i) A description clearly identifying 
each certified pollution control facility 
for which an amortization deduction is 
claimed; 

(ii) The date on which such facility 
was completed or acquired (see para-
graph (b)(2)(iii) of § 1.169–2); 

(iii) The period referred to in para-
graph (a)(6) of § 1.169–2 for the facility 
as of the date the property is placed in 
service; 

(iv) The date as of which the amorti-
zation period is to begin; 

(v) The date the plant or other prop-
erty to which the facility is connected 
began operating (see paragraph (a)(5) of 
§ 1.169–2); 

(vi) The total costs and expenditures 
paid or incurred in the acquisition, 
construction, and installation of such 
facility; 

(vii) A description of any wastes 
which the facility will recover during 
the course of its operation, and a rea-
sonable estimate of the profits which 
will be realized by the sale of such 
wastes whether pollutants or other-
wise, over the period referred to in 
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