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age for the industry in which the cov-
ered workforce is employed if substan-
tially all of the participants in the plan 
are qualified public safety employees 
(within the meaning of section 
72(t)(10)(B)). 

(3) Benefit distribution prior to retire-
ment. For purposes of paragraph 
(b)(1)(i) of this section, retirement does 
not include a mere reduction in the 
number of hours that an employee 
works. Accordingly, benefits may not 
be distributed prior to normal retire-
ment age solely due to a reduction in 
the number of hours that an employee 
works. 

(4) Effective date. Except as otherwise 
provided in this paragraph (b)(4), para-
graphs (b)(2) and (3) of this section are 
effective May 22, 2007. In the case of a 
governmental plan (as defined in sec-
tion 414(d)), paragraphs (b)(2) and (3) of 
this section are effective for plan years 
beginning on or after January 1, 2009. 
In the case of a plan maintained pursu-
ant to one or more collective bar-
gaining agreements that have been 
ratified and are in effect on May 22, 
2007, paragraphs (b)(2) and (3) of this 
section do not apply before the first 
plan year that begins after the last of 
such agreements terminate determined 
without regard to any extension there-
of (or, if earlier, May 24, 2010. See 
§ 1.411(d)–4, A–12, for a special transi-
tion rule in the case of a plan amend-
ment that increases a plan’s normal re-
tirement age pursuant to paragraph 
(b)(2) of this section. 

[T.D. 7748, 46 FR 1695, Jan. 7, 1981, as amend-
ed by T.D. 9319, 72 FR 16894, Apr. 5, 2007; T.D. 
9325, 72 FR 28606, May 22, 2007] 

§ 1.401(a)–2 Impossibility of diversion 
under qualified plan or trust. 

(a) General rule. Section 401(a)(2) re-
quires that in order for a trust to be 
qualified, it must be impossible under 
the trust instrument (in the taxable 
year and at any time thereafter before 
the satisfaction of all liabilities to em-
ployees or their beneficiaries covered 
by the trust) for any part of the trust 
corpus or income to be used for, or di-
verted to, purposes other than for the 
exclusive benefit of those employees or 
their beneficiaries. Section 1.401–2, a 
pre-ERISA regulation, provides rules 
under section 401(a)(2) and that regula-

tion is applicable except as otherwise 
provided. 

(b) Section 415 suspense account. Not-
withstanding paragraph (a) of this sec-
tion, a plan, or trust forming part of a 
plan, may provide for the reversion to 
the employer, upon termination of the 
plan, of amounts contributed to the 
plan that exceed the limitations im-
posed under section 415(c), to the ex-
tent set forth in rules prescribed by the 
Commissioner in revenue rulings, no-
tices, or other guidance published in 
the Internal Revenue Bulletin (see 
§ 601.601(d)(2) of this chapter). 

[T.D. 7748, 46 FR 1696, Jan. 7, 1981, as amend-
ed by T.D. 9319, 72 FR 16894, Apr. 5, 2007] 

§ 1.401(a)–4 Optional forms of benefit 
(before 1994). 

Q–1: How does section 401(a)(4) apply 
to optional forms of benefits? 

A–1: (a) In general—(1) Scope. The 
nondiscrimination requirements of sec-
tion 401(a)(4) apply to the amount of 
contributions or benefits, optional 
forms of benefit, and other benefits, 
rights and features (e.g., actuarial as-
sumptions, methods of benefit calcula-
tion, loans, social security supple-
ments, and disability benefits) under a 
plan. This section addresses the appli-
cation of section 401(a)(4) only to op-
tional forms of benefit under a plan. 
Generally, the determination of wheth-
er an optional form is nondiscrim-
inatory under section 401(a)(4) is made 
by reference to the availability of such 
optional form, and not by reference to 
the utilization or actual receipt of such 
optional form. See Q&A–2 of this sec-
tion. Even though an optional form of 
benefit under a plan may be non-
discriminatory under section 401(a)(4) 
and this § 1.401(a)–4 because the avail-
ability of such optional form does not 
impermissibly favor employees in the 
highly compensated group, such plan 
may fail to satisfy section 401(a)(4) 
with respect to the amount of con-
tributions or benefits or with respect 
to other benefits, rights and features if, 
for example, the method of calculation 
or the amount or value of benefits pay-
able under such optional form 
impermissibly favors the highly com-
pensated group. See § 1.411(d)–4, Q&A–1 
for the definition of ‘‘optional form of 
benefit.’’ 
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(2) Nondiscrimination requirements. 
Each optional form of benefit provided 
under a plan is subject to the non-
discrimination requirement of section 
401(a)(4) and thus the availability of 
each optional form of benefit must not 
discriminate in favor of the employees 
described in section 401(a)(4) in whose 
favor discrimination is prohibited (the 
‘‘highly compensated group’’). See 
paragraph (b) of this Q&A–1 for a de-
scription of the employees included in 
such group. This is true without regard 
to whether a particular optional form 
of benefit is the actuarial equivalent of 
any other optional form of benefit 
under the plan. Thus, for example, a 
plan may not condition, or otherwise 
limit, the availability of a single sum 
distribution of an employee’s benefit in 
a manner that impermissibly favors 
the highly compensated group. 

(b) Highly compensated group. For 
plan years commencing prior to the ap-
plicable effective date for the amend-
ment made to section 401(a)(4) by sec-
tion 1114 of the Tax Reform Act of 1986 
(TRA ’86), the highly compensated 
group consists of those employees who 
are officers, shareholders, or highly 
compensated. For plan years beginning 
on or after the applicable effective date 
of the amendments to section 401(a)(4) 
made by TRA ’86, the highly com-
pensated group consists of those em-
ployees who are highly compensated 
within the meaning of section 414(q). 
The amendment to section 401(a)(4) 
made by section 1114 of TRA ’86 is gen-
erally effective for plan years com-
mencing after December 31, 1988. See 
section 1114(a) of TRA ’86. 

Q–2: How is it determined whether an 
optional form of benefit satisfies the 
nondiscrimination requirements of sec-
tion 401(a)(4)? 

A–2: (a) Nondiscrimination require-
ment—(1) In general. An optional form 
of benefit under a plan is nondiscrim-
inatory under section 401(a)(4) only if 
the requirements of paragraphs (a)(2) 
and (a)(3) of this Q&A–2 are satisfied 
with respect to such optional form. The 
determination of whether an optional 
form of benefit satisfies these require-
ments is made by reference to the 
availability of the optional form, and 
not by reference to the utilization or 
actual receipt of such optional form. 

Thus, an optional form of benefit that 
satisfies the requirements of para-
graphs (a)(2) and (a)(3) of this Q&A–2 is 
nondiscriminatory under section 
401(a)(2) even though the highly com-
pensated group disproportionately uti-
lizes such optional form. However, the 
composition of the group of employees 
who actually receive benefits in an op-
tional form may be relevant in deter-
mining whether such optional form 
satisfies the requirement of paragraph 
(a)(3) of this Q&A–2 with respect to ef-
fective availability. 

(2) Current availability—(i) Plan years 
prior to TRA ’86 effective date. Except as 
provided in paragraph (a)(2)(iii) of this 
Q&A–2, for plan years prior to the ef-
fective date of the amendments made 
to section 401(b) by section 1112(a) of 
TRA ’86, the requirement of this para-
graph (a)(2) is satisfied only if the 
group of employees to whom the op-
tional form is currently available sat-
isfies either the seventy percent test of 
section 410(b)(1)(A) or the nondiscrim-
inatory classification test of section 
410(b)(1)(B). 

(ii) Plan years commencing on or after 
TRA ’86 effective date. Except as pro-
vided in paragraph (a)(2)(iii) of this 
Q&A–2, for plan years commencing on 
or after the effective date on which the 
amendments made to section 410(b) by 
section 1112(a) of TRA ’86 first apply to 
a plan, the requirement of this para-
graph (a)(2) is satisfied only if the 
group of employees to whom the op-
tional form is currently available sat-
isfies either the percentage test set 
forth in section 410(b)(1)(A), the ratio 
test set forth in section 410(b)(1)(B), or 
the nondiscriminatory classification 
test set forth in section 410(b)(2)(A)(i). 
The employer need not satisfy the av-
erage benefit percentage test in section 
410(b)(2)(A)(ii) in order for the optional 
form to be currently available to a 
nondiscriminatory group of employees. 

(iii) Special rule for certain govern-
mental or church plans. Plans described 
in section 410(c) will be treated as sat-
isfying the current availability test of 
this paragraph (a)(2) if the group of em-
ployees with respect to whom the op-
tional form is currently available sat-
isfies the requirements of section 
401(a)(3) as in effect on September 1, 
1974. 
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(iv) Effective data for TRA ’86 amend-
ments to section 410(b). The amendments 
to section 410(b) made by section 
1112(a) of TRA ’86 are generally effec-
tive for plan years commencing after 
December 31, 1988. See section 1112(e)(1) 
of TRA ’86. 

(v) Elimination of optional forms—(A) 
In general. Notwithstanding paragraphs 
(a)(2)(i) and (a)(2)(ii) of this Q&A–2, in 
the case of an optional form of benefit 
that has been eliminated under a plan 
with respect to specified employees for 
benefits accrued after the later of the 
eliminating amendment’s adoption 
date or effective date, the determina-
tion of whether such optional form sat-
isfies this paragraph (a)(2) with respect 
to such employees is to be made imme-
diately prior to the elimination. Ac-
cordingly, if, as of the later of the 
adoption date or effective date of an 
amendment eliminating an optional 
form with respect to future benefit ac-
cruals, the current availability of such 
optional form immediately prior to 
such amendment satisfies this para-
graph (a)(2), then the optional form 
will be treated as satisfying this para-
graph (a)(2) for all subsequent years. 

(B) Example. A profit-sharing plan 
that provides for a single sum distribu-
tion available to all employees on ter-
mination of employment is amended 
January 1, 1990, to eliminate such sin-
gle sum optional form of benefit with 
respect to benefits accrued after Janu-
ary 1, 1991. As of January 1, 1991, the 
single sum optional form of benefit is 
available to a group of employees that 
satisfies the percentage test of section 
410(b)(1)(A). As of January 1, 1995, all 
nonhighly compensated employees who 
were entitled to the single sum op-
tional form of benefit have terminated 
from employment with the employer 
and taken a distribution of their bene-
fits. The only remaining employees 
who have a right to take a portion of 
their benefits in the form of a single 
sum distribution on termination of em-
ployment are highly compensated em-
ployees. Because the availability of the 
single sum optional form of benefit sat-
isfied the current availability test as of 
January 1, 1991, the availability of such 
optional form of benefit is deemed to 
continue to satisfy the current avail-
ability test of this paragraph (a)(2). 

(3) Effective availability—(i) In general. 
The requirement of this paragraph 
(a)(3) is satisfied only if, based on the 
facts and circumstances, the group of 
employees to whom the optional form 
is effectively available does not sub-
stantially favor the highly com-
pensated group. This is the case even if 
the optional form is, or has been, cur-
rently available to a group of employ-
ees that satisfies the applicable re-
quirements in paragraph (a)(2) (i) or (ii) 
of this Q&A–2. 

(ii) Examples. The provisions of para-
graph (a)(3)(i) of this Q&A–2 can be il-
lustrated by the following examples: 

Example 1. Employer X maintains a defined 
benefit plan that covers both of the 2 highly 
compensated employees of the employer and 
8 of the twelve nonhighly compensated em-
ployees of the employer. Plan X provides for 
a normal retirement benefit payable as an 
annuity and based on a normal retirement 
age of 65, and an early retirement benefit 
payable upon termination in the form of an 
annuity to employees who terminate from 
service with the employer on or after age 55 
with 30 or more years of service. Each of the 
2 employees of employer X who are in the 
highly compensated group currently meet 
the age and service requirement, or will have 
30 years of service by the time they reach 
age 55. All but 2 of the 8 nonhighly com-
pensated employees of employer X who are 
covered by the plan were hired on or after 
age 35 and thus, cannot qualify for the early 
retirement benefit provision. Even though 
the group of employees to whom the early 
retirement benefit is currently available 
does not impermissibly favor the highly 
compensated group by reason of disregarding 
age and service, these facts and cir-
cumstances indicate that the effective avail-
ability of the early retirement benefit in 
plan X substantially favors the highly com-
pensated group. 

Example 2. Assume the same facts as in Ex-
ample 1 except that the early retirement ben-
efit is added by a plan amendment first 
adopted, announced and effective December 
1, 1991, and is available only to employees 
who terminate from employment with the 
employer prior to December 15, 1991. Further 
assume that all employees were hired prior 
to attaining age 25, and that the group of 
employees who have, or will have attained 
age 55 with 30 years of service, by December 
15, 1991, satisfies the ratio test of section 
410(b)(1)(B). Finally, assume that the only 
employees who terminate from employment 
with the employer during the two week pe-
riod in which the early retirement benefit is 
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available are employees in the highly com-
pensated group. These facts and cir-
cumstances indicate that the effective avail-
ability of the early retirement benefit sub-
stantially favors the highly compensated 
group. This is the case even though the limi-
tation of the early retirement benefit to a 
specified period satisfies section 411(d)(6). 

Example 3. Employer Y amends plan Y on 
June 30, 1990, to provide for a single sum dis-
tribution for employees who terminate from 
employment with the employer after June 
30, 1990, and prior to January 1, 1991. The 
availability of this single sum distribution is 
conditioned on the employee having a par-
ticular disability at the time of termination 
of employment. The only employee of the 
employer who meets this disability require-
ment at the time of the amendment and 
thereafter through December 31, 1990, is a 
highly compensated employee. Generally, a 
disability condition with respect to the 
availability of a single sum distribution may 
be disregarded in determining whether the 
current availability of such optional form of 
benefit is discriminatory. However, these 
facts and circumstances indicate that the ef-
fective availability of the optional form of 
benefit substantially favors the highly com-
pensated group. 

Example 4. Employer Z maintains a money 
purchase pension plan that covers all em-
ployees of the employer. The plan provides 
for distribution in the form of a joint and 
survivor annuity, a life annuity, or equal in-
stallments over 10 years. During the 1992 cal-
endar year the employer winds up his busi-
ness. In December of 1992, only two employ-
ees remain in the employment of the em-
ployer, both of whom are highly com-
pensated. Employer Z then amends the plan 
to provide for a single sum distribution to 
employees who terminate from employment 
on or after the date of the amendment. Both 
highly compensated employees terminate 
from employment on December 31, 1992, tak-
ing a single sum distribution of their bene-
fits. These facts and circumstances indicate 
that the effective availability of the single 
sum optional form of benefit substantially 
favors the highly compensated group. 

(b) Application of tests—(1) Current 
availability—(i) In general. Except as 
otherwise provided in this paragraph 
(b), in determining whether an optional 
form of benefit that is subject to speci-
fied eligibility conditions is currently 
available to an employee for purposes 
of paragraph (a) of this Q&A–2, the de-
termination of current availability 
generally is to be based on the current 
facts and circumstances with respect 
to the employee (e.g., the employee’s 
current compensation or the employ-

ee’s current net worth). Thus, for ex-
ample, the fact that an employee may, 
in the future, satisfy an eligibility con-
dition generally does not cause an op-
tional form of benefit to be treated as 
currently available to such employee. 

(ii) Exceptions for age, service, employ-
ment termination and certain other condi-
tions—(A) Age and service conditions. 
For purposes of applying paragraph 
(a)(2) of this Q&A–2, except as provided 
in paragraph (b)(1)(ii)(B) of this Q&A–2, 
an age condition, a service condition, 
or both are to be disregarded. For ex-
ample, an employer that maintains a 
plan that provides for an early retire-
ment benefit payable as an annuity for 
employees in division A, subject to a 
requirement that the employee has at-
tained his or her 55th birthday and has 
at least twenty years of service with 
the employer, is to disregard the age 
and service conditions in determining 
the group of employees to whom the 
early retirement annuity benefit is 
currently available. Thus, the early re-
tirement annuity benefit is treated as 
currently available to all employees of 
division A, without regard to their ages 
or years of service and without regard 
to whether they could potentially meet 
the age and service conditions prior to 
attaining the plan’s normal retirement 
age. 

(B) Exception for certain age and serv-
ice conditions. Age and service condi-
tions that must be satisfied within a 
specified period of time may not be dis-
regarded pursuant to paragraph 
(b)(1)(ii)(A) of this Q&A–2. However, in 
determining the current availability of 
an optional form of benefit subject to 
such an age condition, service condi-
tion, or both, an employer may project 
the age and service of employees to the 
last date on which the optional form of 
benefit subject to the age condition or 
service condition (or both) is available 
under the plan. An employer’s ability 
to protect age and service to the last 
date on which the optional form of ben-
efit is available under the plan is not 
cut off by a plan termination occurring 
prior to that date. Thus, for example, 
assume that an employer maintaining 
a plan that permits employees termi-
nating from employment on or after 
age 55 between June 1, 1991 to May 31, 
1992, to elect a single sum distribution, 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 00068 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



59 

Internal Revenue Service, Treasury § 1.401(a)–4 

decides to terminate the plan on De-
cember 31, 1991. In determining the 
group of employees to whom the single 
sum optional form of benefit is cur-
rently available, this employer may 
project employees’ ages through May 
31, 1992. 

(C) Certain other conditions dis-
regarded. Conditions on the availability 
of optional forms of benefit requiring 
termination of employment, death, sat-
isfaction of a specified health condition 
(or failure to meet such condition), dis-
ability, hardship, marital status, de-
fault on a plan loan secured by a par-
ticipant’s account balance, or execu-
tion of a covenant not to compete may 
be disregarded in determining the 
group of employees to whom an op-
tional form of benefit is currently 
available. 

(2) Employees taken into account. For 
purposes of applying paragraph (a) of 
this Q&A–2, the tests are to be applied 
on the basis of the employer’s non-
excludable employees (whether or not 
they are participants in the plan) in 
the same manner as such tests would 
be applied in determining whether the 
plan providing the optional form of 
benefit satisfies the tests under section 
410(b). 

(3) Definition of ‘‘plan’’. For purposes 
of applying paragraph (a) of this Q&A– 
2, the term ‘‘plan’’ has the meaning 
that such term has for purposes of de-
termining whether the amount of con-
tributions or benefits and whether 
other benefits, rights, and features are 
nondiscriminatory under section 
401(a)(4). 

(4) Restructuring optional forms of ben-
efit—(i) In general. For purposes of ap-
plying paragraph (a) of this Q&A–2, the 
availability of two or more optional 
forms of benefit under a plan may be 
tested by restructuring such benefits 
into two or more restructured optional 
forms of benefit and testing the avail-
ability of such restructured optional 
forms of benefit. If two or more op-
tional forms of benefit under a plan 
contain both common and distinct 
components, such optional forms of 
benefit may be restructured as a single 
optional form of benefit comprising the 
common component, and one or more 
optional forms of benefit comprising 
each distinct component. Components 

of optional forms of benefit may be 
treated as common only if they are 
identical with respect to all character-
istics taken into account under Q&A– 
1(b) of § 1.411(d)–4. The availability of 
each restructured optional form of ben-
efit must satisfy the applicable non-
discrimination requirements of para-
graph (a) of this Q&A–2. 

(ii) Example. A profit-sharing plan 
covering all the employees of an em-
ployer provides a single sum distribu-
tion option upon termination from em-
ployment for all employees earning 
less than $50,000 and a single sum dis-
tribution option upon termination 
from employment after the attainment 
of age 55 for all employees earning 
$50,000 or more. These distribution op-
tions are identical in all other respects. 
For purposes of applying section 
401(a)(4), such optional forms of benefit 
may be restructured into two different 
optional forms of benefit: (A) a single 
sum distribution option upon termi-
nation from employment after the at-
tainment of age 55 for all employees 
(i.e., the common component), and (B) 
a single sum distribution option upon 
termination from employment before 
the attainment of age 55 for all em-
ployees earning less than $50,000. The 
availability of each of these restruc-
tured optional forms of benefit must 
satisfy section 401(a)(4). 

(c) Commissioner may provide addi-
tional tests. The Commissioner may pro-
vide such additional factors, tests, and 
safe harbors as are necessary or appro-
priate for purposes of determining 
whether the availability of an optional 
form of benefit is discriminatory under 
section 401(a)(4). In addition, the Com-
missioner may provide that additional 
eligibility conditions not related di-
rectly or indirectly to compensation or 
wealth may be disregarded under para-
graph (b)(1)(ii)(C) of this Q&A–2 in de-
termining the current availability of 
an optional form of benefit. The Com-
missioner may provide such additional 
guidance only through the publication 
of revenue rulings, notices or other 
documents of general applicability. 

Q–3: May a plan condition the avail-
ability of an optional form of benefit 
on employer discretion? 
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A–3: No. Even if the availability of an 
optional form of benefit that is condi-
tioned on employer discretion satisfies 
the nondiscrimination requirements of 
section 401(a)(4), the plan providing the 
optional form of benefit will fail to sat-
isfy certain other requirements of sec-
tion 401(a), including, in applicable cir-
cumstances, the definitely deter-
minable requirement of section 401(a) 
and the requirements of section 
401(a)(25) and section 411(d)(6). See 
§ 1.411(d)–4. 

Q–4: Will a plan provision violate sec-
tion 401(a)(4) merely because it re-
quires that an employee who termi-
nates from service with the employer 
receive a single sum distribution in the 
event that the present value of the em-
ployee’s benefit is not more than $3,500, 
as permitted by sections 411(a)(11) and 
417(e)? 

A–4: No. A plan will not be treated as 
discriminatory under section 401(a)(4) 
merely because the plan mandates a 
single sum distribution when the 
present value of an employee’s benefit 
is not more than $3,500, as permitted by 
sections 411(a)(11) and 417(e). This is an 
exception to the general principles of 
this section. (No similar provision ex-
ists excepting such single sum distribu-
tions from the limits on employer dis-
cretion under section 411(d)(6). See 
§ 1.411(d)–4 Q&A–4.) 

Q–5: If the availability of an optional 
form of benefit discriminates, or may 
reasonably be expected to discrimi-
nate, in favor of the highly com-
pensated group, what acceptable alter-
natives exist for amending the plan 
without violating section 411(d)(6)? 

A–5: (a) Transitional rules—(1) In gen-
eral. The following rules apply for pur-
poses of making necessary amendments 
to existing plans (as defined in Q&A–6 
of this section) under which the avail-
ability of an optional form of benefit 
violates the nondiscrimination require-
ments of section 401(a)(4) or may rea-
sonably be expected to violate such re-
quirements. These transitional rules 
are provided under the authority of 
section 411(d)(6), which allows the 
elimination of certain optional forms 
of benefit if permitted by regulations, 
and section 7805(b). 

(2) Nondiscrimination—(i) In general. 
The determination of whether the 

availability of an optional form of ben-
efit violates section 401(a)(4) is to be 
made in accordance with Q&A–2 of this 
section. In addition, the availability of 
a particular optional form of benefit 
may reasonably be expected to violate 
the nondiscrimination requirements of 
section 401(a)(4) if, under the applicable 
facts and circumstances, there is a sig-
nificant possibility that the current 
availability of such optional form of 
benefit will impermissibly favor the 
highly compensated group. This deter-
mination must be made on the basis of 
the seventy percent test of section 
410(b)(1)(A) or the nondiscriminatory 
classification test of section 
410(b)(1)(B) as such tests existed prior 
to the effective date of the amend-
ments made to section 410(b) by section 
1112(a) of TRA ’86. Thus, a condition 
may not reasonably be expected to dis-
criminate for purposes of these rules 
merely because it results in a signifi-
cant possibility that discrimination 
will result because of the amendments 
made to section 410(b) by section 
1112(a) of TRA ’86. In addition, the 
availability of an optional form of ben-
efit may not reasonably be expected to 
discriminate merely because of an age 
or service condition that may be dis-
regarded in determining the current 
availability of such optional form of 
benefit under paragraph (b)(1)(ii)(A) of 
Q&A–2 of this section. Similarly, the 
availability of an optional form of ben-
efit may not reasonably be expected to 
discriminate merely because of an age 
or service condition that, after per-
mitted projection, does not cause such 
optional form to fail to satisfy the re-
quirement of this paragraph (a)(2). 

(ii) Examples. The provisions of para-
graph (a)(2)(i) of this Q&A–5 can be il-
lustrated by the following examples: 

Example 1. A plan provides that a single 
sum distribution option is available only to 
(A) employees earning $50,000 or more in the 
final year of employment, (B) employees who 
furnish evidence that they have a net worth 
above a certain specified amount, and (C) 
employees who present a letter from an ac-
countant or attorney declaring that it is in 
the employee’s best interest to receive a sin-
gle sum distribution. Whether the avail-
ability of such optional form of benefit dis-
criminates depends on whether it meets the 
requirements of Q&A–2 of this § 1.401(a)–4. 
However, each of the specified conditions 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 00070 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



61 

Internal Revenue Service, Treasury § 1.401(a)–4 

limiting the availability of the optional form 
of benefit may reasonably be expected to dis-
criminate in favor of the highly compensated 
group in operation because of the likelihood 
of a significant positive correlation between 
the ability to meet any of the specified con-
ditions and membership in the highly com-
pensated group. 

Example 2. A plan limits the availability of 
a single sum distribution option to employ-
ees employed in one particular division of 
the employer’s company. All the employees 
of the company are participants in the plan. 
During the 1988 plan year, the division em-
ploys individuals who represent a non-
discriminatory classification of that com-
pany’s employees (under section 410(b)(1)(B) 
prior to the effective date of the amend-
ments made to section 410(b) by section 
1112(a) of TRA ’86) and is unlikely to cease 
employing such a nondiscriminatory classi-
fication in the future. The availability of a 
single sum distribution under this plan does 
not result in discrimination during the 1988 
plan year and may not reasonably be ex-
pected to do so. 

(b) Transitional alternatives. If the 
availability of an optional form of ben-
efit under an existing plan is discrimi-
natory under section 401(a)(4), the plan 
must be amended either to eliminate 
the optional form of benefit or to make 
the availability of the optional form of 
benefit nondiscriminatory. For exam-
ple, the availability of an optional 
form of benefit may be made non-
discriminatory by making such benefit 
available to sufficient additional em-
ployees who are not in the highly com-
pensated group or by imposing non-
discriminatory objective criteria on its 
availability such that the group of em-
ployees to whom the benefit is avail-
able is nondiscriminatory. See Q&A–6 
of § 1.411(d)–4 for requirements with re-
spect to such objective criteria. If, 
under an exisitng plan, the availability 
of an optional form of benefit may rea-
sonably be expected to discriminate, 
the plan may be amended in the same 
manner permitted where the avail-
ability of an optional form of benefit is 
discriminatory. See paragraph (d) of 
this Q&A–5 for rules limiting the pe-
riod during which the availability of 
optional forms of benefit may be elimi-
nated or reduced under this paragraph. 

(c) Compliance and amendment date 
provisions—(1) Operational compliance re-
quirement. On or before the applicable 
effective date for the plan (see Q&A–6 
of this section), the plan sponsor must 

select one of the alternatives per-
mitted under paragraph (b) of this 
Q&A–5 with respect to each affected op-
tional form of benefit and the plan 
must be operated in accordance with 
this selection. This is an operational 
requirement and does not require a 
plan amendment prior to the period set 
forth in paragraph (c)(2) of this Q&A–5. 
There is no special reporting require-
ment under the Code or this section 
with respect to this selection. 

(2) Deferred amendment date. If para-
graph (c)(1) of this Q&A–5 is satisfied, a 
plan amendment conforming the plan 
to the particular alternative selected 
under paragraph (b) of this Q&A–5 must 
be adopted within the time period per-
mitted for amending plans in order to 
meet the requirements of section 410(b) 
as amended by TRA ’86. Such con-
forming amendment must be con-
sistent with the sponsor’s selection as 
reflected by plan practice during the 
period from the effective date to the 
date the amendment is adopted. Thus, 
for example, if an existing calendar 
year noncollectively bargained defined 
benefit plan has a single sum distribu-
tion form subject to a discriminatory 
condition, that was available as of Jan-
uary 30, 1986 (subject to such condi-
tion), and such employer makes one or 
more single sum distributions avail-
able on or after the first day of the 
first plan year commencing on or after 
January 1, 1989, and before the plan 
amendment, then such employer may 
not adopt a plan amendment elimi-
nating the single sum distribution 
form. Instead, such employer must 
adopt an amendment making the dis-
tribution form available to a non-
discriminatory group of employees 
while retaining the availability of such 
distribution form with respect to the 
group of employees to whom the ben-
efit is already available. Similarly, any 
objective criteria that are adopted as 
part of such amendment must be con-
sistent with the plan practice for the 
applicable period prior to the amend-
ment. A conforming amendment under 
this paragraph (c)(2) must be made 
with respect to each optional form of 
benefit for which such amendment is 
required and must be retroactive to the 
applicable effective date. 
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(d) Limitation on transitional alter-
natives. The transitional alternatives 
permitting the elimination or reduc-
tion of optional forms of benefit will 
not violate section 411(d)(6) during the 
period prior to the applicable effective 
date for the plan (see Q&A–6 of this 
section). After the applicable effective 
date, any amendment (other than one 
described in paragraph (c)(2) of this 
Q&A–5) that eliminates or reduces an 
optional form of benefit or imposes 
new objective criteria restricting the 
availability of such optional form of 
benefit will fail to qualify for the ex-
ception to section 411(d)(6) provided in 
this Q&A–5. This is the case without re-
gard to whether the availability of the 
optional form of benefit is discrimina-
tory or may reasonably be expected to 
be discriminatory. 

Q–6: For what period are the rules of 
this section effective? 

A–6: (a) General effective date—(1) In 
general. Except as otherwise provided 
in this section, the provisions of this 
section are effective January 30, 1986, 
and do not apply to plan years begin-
ning on or after January 1, 1994. For 
rules applicable to plan years begin-
ning on or after January 1, 1994, see 
§§ 1.401(a)(4)–1 through 1.401(a)(4)–13. 

(2) Plans of tax-exempt organizations. 
In the case of plans maintained by or-
ganizations exempt from income tax-
ation under section 501(a), including 
plans subject to section 403(b)(12)(A)(i) 
(nonelective plans), except as other-
wise provided in this section, the provi-
sions of this section are effective Janu-
ary 30, 1986, and do not apply to plan 
years beginning on or after January 1, 
1996. For rules applicable to plan years 
beginning on or after January 1, 1996, 
see §§ 1.401(a)(4)–1 through 1.401(a)(4)–13. 

(b) New plans—(1) In general. Unless 
otherwise provided in paragraph (b)(2) 
of this Q&A–6, plans that are either 
adopted or made effective on or after 
January 30, 1986, are ‘‘new plans’’. With 
respect to such new plans, this section 
is effective January 30, 1986. This effec-
tive date is applicable to such plans 
whether or not they are collectively 
bargained. 

(2) Exception with respect to certain 
new plans. Plans that are new plans as 
defined in paragraph (b)(1) of this Q&A– 
6, under which the availability of an 

optional form of benefit is discrimina-
tory or may reasonably be expected to 
be discriminatory, and that receive a 
favorable determination letter that 
covered such plan provisions with re-
spect to an application submitted prior 
to July 11, 1988, will be treated as exist-
ing plans with respect to such optional 
form of benefit for purposes of the 
transitional rules of this section. Thus, 
such plans are eligible for the compli-
ance and amendment alternatives set 
forth in the transitional rule in Q&A–5 
of this section. 

(c) Existing plans—(1) In general. 
Plans that are both adopted and in ef-
fect prior to January 30, 1986, are ‘‘ex-
isting plans’’. In addition, new plans 
described in paragraph (b)(2) of this 
Q&A–6 are treated as existing plans 
with respect to certain forms of ben-
efit. Subject to the limitations in para-
graph (d) of this Q&A–6, the effective 
dates set forth in paragraphs (c)(2) and 
(c)(3) of this Q&A–6 apply to these ex-
isting plans for purposes of this sec-
tion. 

(2) Existing noncollectively bargained 
plans. With respect to existing non-
collectively bargained plans, this sec-
tion is effective for the first day of the 
first plan year commencing on or after 
January 1, 1989. 

(3) Existing collectively bargained 
plans. With respect to existing collec-
tively bargained plans, this section is 
effective for the later of the first day of 
the first plan year commencing on or 
after January 1, 1989, or the first day of 
the first plan year that the require-
ments of section 410(b) as amended by 
TRA ’86 apply to such plan. 

(d) Delayed effective dates not applica-
ble to new optional forms of benefit or 
conditions—(1) In general. The delayed 
effective dates in paragraph (c) (2) and 
(3) of this Q&A–6 for existing plans are 
applicable with respect to an optional 
form of benefit only if both the op-
tional form of benefit and any applica-
ble condition either causing the avail-
ability of such optional form of benefit 
to be discriminatory or making it rea-
sonable to expect that the availability 
of such optional form will be discrimi-
natory were both adopted and in effect 
prior to January 30, 1986. If the pre-
ceding sentence is not satisfied with re-
spect to an optional form of benefit, 
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this section is effective with respect to 
such optional form of benefit as if the 
plan were a new plan. 

(2) Exception for certain amendments 
covered by a favorable determination let-
ter. If a condition causing the avail-
ability of an optional form of benefit to 
be discriminatory, or to be reasonably 
expected to discriminate, was adopted 
or made effective on or after January 
30, 1986, and a favorable determination 
letter that covered such plan provision 
is or was received with respect to an 
application submitted before July 11, 
1988, the effective date of this section 
with respect to such provision is the 
applicable effective date determined 
under the rules with respect to existing 
plans, as though such provision had 
been adopted and in effect prior to Jan-
uary 30, 1986. 

(e) Transitional rule effective date. The 
transitional rule provided in Q&A–5 of 
this section is effective January 30, 
1986. 

[53 FR 26054, July 11, 1988, as amended by 
T.D. 8360, 56 FR 47536, Sept. 19, 1991; T.D. 
8485, 58 FR 46778, Sept. 3, 1993; T.D. 8212, 61 
FR 14247, Apr. 1, 1996] 

§ 1.401(a)–11 Qualified joint and sur-
vivor annuities. 

(a) General rule—(1) Required provi-
sions. A trust, to which section 411 (re-
lating to minimum vesting standards) 
applies without regard to section 
411(e)(2), which is a part of a plan pro-
viding for the payment of benefits in 
any form of a life annuity (as defined 
in paragraph (b)(1) of this section), 
shall not constitute a qualified trust 
under section 401(a)(11) and this section 
unless such plan provides that: 

(i) Unless the election provided in 
paragraph (c)(1) of this section has 
been made, life annuity benefits will be 
paid in a form having the effect of a 
qualified joint and survivor annuity (as 
defined in paragraph (b)(2) of this sec-
tion) with respect to any participant 
who— 

(A) Begins to receive payments under 
such plan on or after the date the nor-
mal retirement age is attained, or 

(B) Dies (on or after the date the nor-
mal retirement age is attained) while 
in active service of the employer main-
taining the plan, or 

(C) In the case of a plan which pro-
vides for the payment of benefits be-
fore the normal retirement age, begins 
to receive payments under such plan on 
or after the date the qualified early re-
tirement age (as defined in paragraph 
(b)(4) of this section) is attained, or 

(D) Separates from service on or after 
the date the normal retirement age (or 
the qualified early retirement age) is 
attained and after satisfaction of eligi-
bility requirements for the payment of 
benefits under the plan (except for any 
plan requirement that there be filed a 
claim for benefits) and thereafter dies 
before beginning to receive life annuity 
benefits; 

(ii) Any participant may elect, as 
provided in paragraph (c)(1) of this sec-
tion, not to receive life annuity bene-
fits in the form of a qualified joint and 
survivor annuity; and 

(iii) If the plan provides for the pay-
ment of benefits before the normal re-
tirement age, any participant may 
elect, as provided in paragraph (c)(2) of 
this section, that life annuity benefits 
be payable as an early survivor annuity 
(as defined in paragraph (b)(3) of this 
section) upon his death in the event 
that he— 

(A) Attains the qualified early retire-
ment age (as defined in paragraph (b)(4) 
of this section), and 

(B) Dies on or before the day normal 
retirement age is attained while em-
ployed by an employer maintaining the 
plan. 

(2) Certain cash-outs. A plan will not 
fail to satisfy the requirements of sec-
tion 401(a)(11) and this section merely 
because it provides that if the present 
value of the entire nonforfeitable ben-
efit derived from employer contribu-
tions of a participant at the time of his 
separation from service does not ex-
ceed $1,750 (or such smaller amount as 
the plan may specify), such benefit will 
be paid to him in a lump sum. 

(3) Illustrations. The provisions of sub-
paragraph (1) of this paragraph may be 
illustrated by the following examples: 

Example 1. The X Corporation Defined Con-
tribution Plan was established in 1960. As in 
effect on January 1, 1974, the plan provided 
that, upon the participant’s retirement, the 
participant may elect to receive the balance 
of his account in the form of (1) a single-sum 
cash payment, (2) a single-sum distribution 
consisting of X Corporation stock, (3) five 
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