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rules. The deduction is allowed under 
section 404(k) for the taxable year of 
the corporation during which the divi-
dends are received by the participants. 

Q–2: Is the deductibility of dividends 
paid to plan participants under section 
404(k) affected by a plan provision 
which permits participants to elect to 
receive or not receive payment of divi-
dends? 

A–2: No. Dividends actually paid in 
cash to plan participants in accordance 
with section 404(k) are deductible 
under section 404(k) despite such an 
election provision. 

Q–3: Are dividends paid in cash di-
rectly to plan participants by the cor-
poration and dividends paid to the plan 
and then distributed in cash to plan 
participants under section 404(k) treat-
ed as distributions under the plan hold-
ing stock to which the dividends relate 
for purposes of sections 72, 401 and 402? 

A–3: Generally, yes. However, a de-
ductible dividend under section 404(k) 
is treated for purposes of section 72 as 
paid under a contract separate from 
any other contract that is part of the 
plan. Thus, a deductible dividend is 
treated as a plan distribution and as 
paid under a separate contract pro-
viding only for payment of deductible 
dividends. Therefore, a deductible divi-
dend under section 404(k) is a taxable 
plan distribution even though an em-
ployee has unrecovered employee con-
tributions or basis in the plan. 

[T.D. 8073, 51 FR 4322, Feb. 4, 1986] 

§ 1.404(k)–3 Disallowance of deduction 
for reacquisition payments. 

Q–1: Are payments to reacquire stock 
held by an ESOP applicable dividends 
that are deductible under section 
404(k)(1)? 

A–1: (a) Payments to reacquire stock 
held by an ESOP, including reacquisi-
tion payments that are used to make 
benefit distributions to participants or 
beneficiaries, are not deductible under 
section 404(k) because— 

(1) Those payments do not constitute 
applicable dividends under section 
404(k)(2); and 

(2) The treatment of those payments 
as applicable dividends would con-
stitute, in substance, an avoidance or 
evasion of taxation within the meaning 
of section 404(k)(5). 

(b) See also § 1.162(k)–1 concerning 
the disallowance of deductions for 
amounts paid or incurred by a corpora-
tion in connection with the reacquisi-
tion of its stock from an ESOP. 

Q–2: What is the effective date of this 
section? 

A–2: This section applies with respect 
to payments to reacquire stock that 
are made on or after August 30, 2006. 

[T.D. 9282, 71 FR 51474, Aug. 30, 2006] 

§ 1.405–1 Qualified bond purchase 
plans. 

(a) Introduction. Section 405 relates to 
the requirements for qualification of, 
and the tax treatment of funds contrib-
uted to, retirement plans of an em-
ployer for the benefit of his employees 
which are funded through the purchase 
of United States retirement plan 
bonds. Such bonds may be purchased 
under a qualified bond purchase plan 
described in section 405(a) and para-
graph (b) of this section. The qualified 
bond purchase plan is an alternative 
method of providing some of the de-
ferred compensation benefits provided 
by plans described in section 401. In ad-
dition, retirement bonds may be pur-
chased under a qualified pension or 
profit-sharing plan described in section 
401. A qualified bond purchase plan or a 
qualified pension or profit-sharing plan 
under which retirement bonds are pur-
chased may cover only common-law 
employees, self-employed individuals, 
or both. A qualified bond purchase plan 
may be established after December 31, 
1962, and retirement bonds may be pur-
chased by a qualified pension or profit- 
sharing plan after December 31, 1962. 
For the terms and conditions of the re-
tirement bonds, see section 405(b) and 
Treasury Department Circular, Public 
Debt Series—No. 1–63. 

(b) Qualified bond purchase plans. (1) 
A qualified bond purchase plan is a 
definite written program and arrange-
ment which is communicated to the 
employees and established and main-
tained by an employer solely to pur-
chase for and distribute to his employ-
ees or their beneficiaries retirement 
bonds. These bonds must be purchased 
in the name of the employee on whose 
behalf the contributions are made. The 
plan must be a permanent plan which 
meets the requirements of section 
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401(a) (3), (4), (5), (6), (7), (8), (16), and 
(19), and, if applicable, the require-
ments of section 401(a) (9) and (10) and 
of section 401(d) (other than paragraphs 
(1), (5)(B), (8), (16), and (19)). The rules 
set forth in the regulations relating to 
those provisions shall be applicable to 
qualified bond purchase plans. 

(2) A qualified bond purchase plan 
must provide that an employee’s right 
to the proceeds of a bond purchased in 
his name are nonforfeitable and will in 
no event inure to the benefit of the em-
ployer or be reallocated in any manner. 

(c) Benefits under a qualified bond pur-
chase plan. (1) Except as provided in 
subparagraph (2) of this paragraph, a 
qualified bond purchase plan must con-
form to the definition of a pension plan 
in paragraph (b)(1)(i) of § 1.401–1, or the 
definition of a profit-sharing plan in 
paragraph (b)(1)(ii) of § 1.401–1. For ex-
ample, if the qualified bond purchase 
plan is a profit-sharing plan, the plan 
must include the definite allocation 
formula described in paragraph 
(b)(1)(ii) of § 1.401–1. In addition, if such 
a profit-sharing plan covers any owner- 
employee, the plan must also include 
the definite contribution formula de-
scribed in section 401(d)(2)(B). 

(2)(i) Under a qualified bond purchase 
plan, the bonds may be distributed to 
the employees at any time, and the 
plan need not prohibit the distribution 
or redemption of the bonds until the 
retirement of the employee. Accord-
ingly, even though a qualified bond 
purchase plan is designed as a pension 
plan, it need not provide systemati-
cally for the payment of definitely de-
terminable benefits. However, provi-
sions for distribution must apply in a 
nondiscriminatory manner. 

(ii) A qualified bond purchase plan 
which is designed as a pension plan 
may not contain a formula for con-
tributions or benefits which might re-
quire the reallocation of amounts to an 
employee’s credit or which might pro-
vide for the reversion of any amounts 
to the employer. 

(d) Contributions under a qualified 
bond purchase plan. (1) The retirement 
bonds will be issued in the denomina-
tions of $50, $100, $500, and $1,000. 
Therefore, the contribution otherwise 
called for under the plan may not coin-
cide with an amount that can be in-

vested in retirement bonds. Accord-
ingly, the plan must provide that the 
contributions on behalf of an indi-
vidual employee for any year shall be 
rounded to the nearest multiple of $50. 

(2) Since the employee’s rights to any 
bonds purchased for him under a quali-
fied bond purchase plan must be non-
forfeitable, a qualified bond purchase 
plan must, in order to conform to the 
requirements of section 401(a)(4) with 
respect to the early termination of the 
plan, restrict the contributions on be-
half of any employee to the amount 
which could be allocated to him under 
paragraph (c) of § 1.401–4. 

(e) Definitions. For purposes of this 
section and §§ 1.405–2 and 1.405–3— 

(1) The term ‘‘employee’’ includes an 
employee as defined in section 401(c)(1) 
and paragraph (b) of § 1.401–10, and the 
term ‘‘employer’’ means the person 
treated as the employer of such indi-
vidual under section 401(c)(4); 

(2) The term ‘‘owner-employee’’ 
means an owner-employee as defined in 
section 401(c)(3) and paragraph (d) of 
§ 1.401–10; 

(3) The term ‘‘earned income’’ means 
earned income as defined in section 
401(c)(2) and paragraph (c) of § 1.401–10; 
and 

(4) The term ‘‘retirement bond’’ 
means a United States Retirement 
Plan Bond, as described in section 
405(b) and Treasury Department Cir-
cular, Public Debt Series—No. 1–63. 

[T.D. 6675, 28 FR 10131, Sept. 17, 1963, as 
amended by T.D. 7748, 46 FR 1697, Jan. 7, 1981] 

§ 1.405–2 Deduction of contributions to 
qualified bond purchase plans. 

(a) In general. An employer shall be 
allowed a deduction for contributions 
paid to or under a qualified bond pur-
chase plan in the same manner and to 
the same extent as if such contribu-
tions were made to a trust described in 
section 401(a) which is exempt from tax 
under section 501(a). A deduction will 
be allowed only for the taxable year in 
which the contributions are paid, or 
treated as paid, except as provided by 
section 404(a) (1), (3), and (7). For pur-
poses of the deduction, a contribution 
is paid at the time the application for 
the bond is made and the full purchase 
price paid. 
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