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the same values used for eligible posi-
tions on the applicable financial state-
ment are also the values used for pur-
poses of section 475 on the Federal in-
come tax return.

(3) Time for producing records. All doc-
uments described in this paragraph (k)
must be produced within 30 days of a
request by the Commissioner, unless
the Commissioner grants a written ex-
tension. Generally, the Commissioner
will exercise his discretion to excuse a
minor or inadvertent failure to provide
requested documents if the taxpayer
shows reasonable cause for the failure,
has made a good faith effort to comply
with the requirement to produce
records, and promptly remedies the
failure. For failures to maintain, or
timely produce, records, see paragraph
(£)(3)(ii) of this section (allowing the
Commissioner to revoke the election),
and see paragraph (m) of this section
(allowing the Commissioner, but not
the taxpayer, to use for eligible posi-
tions that otherwise might be subject
to the safe harbor fair market values
that clearly reflect income but that are
different from the values used on the
applicable financial statement).

(4) Retention period for records. All
materials required by this paragraph
(k) and section 6001 must be retained as
long as their contents may become ma-
terial in the administration of any in-
ternal revenue law.

(5) Agreements with the Commissioner.
The Commissioner and an eligible tax-
payer may enter into a written agree-
ment that establishes, for purposes of
this paragraph (k), which records must
be maintained, how they must be main-
tained, and for how long they must be
maintained.

(1) [Reserved]

(m) Use of different values. If, with re-
spect to the records that relate to cer-
tain eligible positions for a taxable
year, the taxpayer fails to satisfy para-
graph (k) of this section (concerning
record retention and record produc-
tion), then, for those eligible positions
for that year, the Commissioner may
use values that the Commissioner de-
termines to be fair market values that
are appropriate to clearly reflect in-
come, even if the values so determined
are different from the values reported
for those positions on the applicable fi-
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nancial statement. See also paragraph
(£)(3)(ii) of this section (concerning rev-
ocation of the election by the Commis-
sioner when a taxpayer does not
produce required records and fails to
demonstrate reasonable cause for the
failure).

[T.D. 9328, 72 FR 32177, June 12, 2007, as
amended by T.D. 9533, 76 FR 39281, July 6,
2011]

§1.475(a)-4T Valuation safe harbor
(temporary).

(a) through (d)(4) introductory text
[Reserved] For further guidance, see
§1.475(a)-4(a) through (d)(4) introduc-
tory text.

Example 1. (i) X, a calendar year taxpayer,
is a dealer in securities within the meaning
of section 475(c)(1). X generally maintains a
balanced portfolio of interest rate swaps and
other interest rate derivatives, capturing
bid-ask spreads and keeping its market expo-
sure within desired limits (using, if nec-
essary, additional derivatives for this pur-
pose). X uses a mark-to-market method on a
statement that it is required to file with the
United States Securities and Exchange Com-
mission and that satisfies §1.475(a)-4(d)(2)
with respect to both the contracts with cus-
tomers and the additional derivatives. When
determining the amount of any gain or loss
realized on a sale, exchange, or termination
of a position, X makes a proper adjustment
for amounts taken into account respecting
payments or receipts. X and all of its
counterparties on the derivatives have the
same general credit quality as each other.

(ii) Under X’s valuation method, as of each
valuation date, X determines a mid-market
probability distribution of future cash flows
under the derivatives and computes the
present values of these cash flows. In com-
puting these present values, X uses an indus-
try standard yield curve that is appropriate
for obligations by persons with this same
general credit quality. In addition, based on
information that includes its own knowledge
about the counterparties, X adjusts some of
these present values either upward or down-
ward to reflect X’s reasonable judgment
about the extent to which the true credit
status of each counterparty’s obligation,
taking credit enhancements into account,
differs from the general credit quality used
in the yield curve to present value the de-
rivatives.

(iii) X’s methodology does not violate the
requirement in §1.475(a)-4(d)(3)(iii) that the
same cost or risk not be taken into account,
directly or indirectly, more than once.

(iv) This Erxample 1 applies to valuations of
securities on or after July 6, 2011.
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Example 2. (i) The facts are the same as in
Example 1, except that X uses a better credit
quality in determining the yield curve to dis-
count the payments to be received under the
derivatives. Based on information that in-
cludes its own knowledge about the counter-
parties, X adjusts these present values to re-
flect X’s reasonable judgment about the ex-
tent to which the true credit status of each
counterparty’s obligation, taking credit en-
hancements into account, differs from this
better credit quality obligation.

(ii) X’s methodology does not violate the
requirement in §1.475(a)-4(d)(3)(iii) that the
same cost or risk not be taken into account,
directly or indirectly, more than once.

(iii) This Example 2 applies to valuations of
securities on or after July 6, 2011.

Example 3. (i) The facts are the same as in
Example 1, except that, after computing
present values using the discount rates that
are appropriate for obligors with the same
general credit quality, and based on informa-
tion that includes X’s own knowledge about
the counterparties, X adjusts some of these
present values either upward or downward to
reflect X’s reasonable judgment about the
extent to which the true credit status of
each counterparty’s obligation, taking credit
enhancements into account, differs from a
better credit quality.

(ii) X’s methodology violates the require-
ment in §1.475(a)-4(d)(3)(iii) that the same
cost or risk not be taken into account, di-
rectly or indirectly, more than once. By
using the same general credit quality dis-
count rate, X’s method takes into account
the difference between risk-free obligations
and obligations with that lower credit qual-
ity. By adjusting values for the difference be-
tween a higher credit quality and that lower
credit quality, X takes into account risks
that it had already accounted for through
the discount rates that it used. The same re-
sult would occur if X judged some of its
counterparties’ obligations to be of a higher
credit quality but X failed to adjust the val-
ues of those obligations to reflect the dif-
ference between a higher credit quality and
the lower credit quality.

(iii) This Example 3 applies to valuations of
securities on or after July 6, 2011.

Example 4 and Example 5 and paragraphs (e)
through (m). [Reserved] For further guid-
ance, see §1.475(a)-4(d)(4) Example 4 and Ex-
ample 5 and paragraphs (e) through (m).

(n) Expiration date. The applicability
of this section expires on or before July
1, 2014.

[T.D. 9533, 76 FR 39281, July 6, 2011]
§1.475(b)-1 Scope of exemptions from
mark-to-market requirement.

(a) Securities held for investment or not
held for sale. Except as otherwise pro-

§1.475(b)-1

vided by this section and subject to the
identification requirements of section
475(b)(2), a security is held for invest-
ment (within the meaning of section
475(b)(1)(A)) or not held for sale (within
the meaning of section 475(b)(1)(B)) if it
is not held by the taxpayer primarily
for sale to customers in the ordinary
course of the taxpayer’s trade or busi-
ness.

(b) Securities deemed identified as held
for investment—(1) In general. The fol-
lowing items held by a dealer in securi-
ties are per se held for investment
within the meaning of section
475(b)(1)(A) and are deemed to be prop-
erly identified as such for purposes of
section 475(b)(2)—

(i) Except as provided in paragraph
(b)(8) of this section, stock in a cor-
poration, or a partnership or beneficial
ownership interest in a widely held or
publicly traded partnership or trust, to
which the taxpayer has a relationship
specified in paragraph (b)(2) of this sec-
tion; or

(ii) A contract that is treated for fed-
eral income tax purposes as an annu-
ity, endowment, or life insurance con-
tract (see sections 72, 817, and 7702).

(2) Relationships—(i) General rule. The
relationships specified in this para-
graph (b)(2) are—

(A) Those described in section 267(b)
(2), (3), (10), (11), or (12); or

(B) Those described in
707(b)(1)(A) or (B).

(ii) Attribution. The relationships de-
scribed in paragraph (b)(2)(i) of this
section are determined taking into ac-
count sections 267(c) and 707(b)(3), as
appropriate.

(iii) Trusts treated as partnerships. For
purposes of this paragraph (b)(2), the
phrase partnership or trust is sub-
stituted for the word partnership in sec-
tions 707(b) (1) and (3), and a reference
to beneficial ownership interest is
added to each reference to capital in-
terest or profits interest in those sec-
tions.

(3) Securities traded on certain estab-
lished financial markets. Paragraph
(b)(1)(i) of this section does not apply
to a security if—

(i) The security is actively traded
within the meaning of §1.1092(d)-1(a)
taking into account only established fi-
nancial markets identified in

section
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