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changes to such allocations made on 
its original return with respect to any 
taxable year for which the statute of 
limitations has not closed as follows: 

(i) In the case of a taxpayer that has 
made a change to such allocations 
prior to the opening conference for the 
audit of the taxable year to which the 
allocation relates or who makes such a 
change within 90 days of such opening 
conference, if the IRS issues a written 
information document request asking 
the taxpayer to provide the documents 
and such other information described 
in paragraphs (k)(2) and (3) of this sec-
tion with respect to the changed allo-
cations and the taxpayer complies with 
such request within 30 days of the re-
quest, then the IRS will complete its 
examination, if any, with respect to 
the allocations for that year as part of 
the current examination cycle. If the 
taxpayer does not provide the docu-
ments and information described in 
paragraphs (k)(2) and (3) of this section 
within 30 days of the request, then the 
procedures described in paragraph 
(k)(4)(ii) of this section shall apply. 

(ii) If the taxpayer changes such allo-
cations more than 90 days after the 
opening conference for the audit of the 
taxable year to which the allocations 
relate or the taxpayer does not provide 
the documents and information with 
respect to the changed allocations as 
requested in accordance with para-
graphs (k)(2) and (3) of this section, 
then the IRS will, in a separate cycle, 
determine whether an examination of 
the taxpayer’s allocations is warranted 
and complete any such examination. 
The separate cycle will be worked as 
resources are available and may not 
have the same estimated completion 
date as the other issues under examina-
tion for the taxable year. The IRS may 
ask the taxpayer to extend the statute 
of limitations on assessment and col-
lection for the taxable year to permit 
examination of the taxpayer’s method 
of allocation, including an extension 
limited, where appropriate, to the tax-
payer’s method of allocation. 

(l) Effective date. This section applies 
to taxable years beginning on or after 
December 27, 2006. 

[T.D. 9305, 71 FR 77603, Dec. 27, 2006; 72 FR 
3490, Jan. 25, 2007] 

§ 1.863–10 Source of income from a 
qualified fails charge. 

(a) In general. Except as provided in 
paragraphs (b) and (c) of this section, 
the source of income from a qualified 
fails charge shall be determined by ref-
erence to the residence of the taxpayer 
as determined under section 
988(a)(3)(B)(i). 

(b) Qualified business unit exception. 
The source of income from a qualified 
fails charge shall be determined by ref-
erence to the residence of a qualified 
business unit (as defined in section 989) 
of a taxpayer if— 

(1) The taxpayer’s residence, deter-
mined under section 988(a)(3)(B)(i), is 
the United States; 

(2) The qualified business unit’s resi-
dence, determined under section 
988(a)(3)(B)(ii), is outside the United 
States; 

(3) The qualified business unit is en-
gaged in the conduct of a trade or busi-
ness in the country where it is a resi-
dent; and 

(4) The transaction to which the 
qualified fails charge relates is attrib-
utable to the qualified business unit. A 
transaction will be treated as attrib-
utable to a qualified business unit if it 
satisfies the principles of § 1.864– 
4(c)(5)(iii) (substituting ‘‘qualified busi-
ness unit’’ for ‘‘U.S. office’’). 

(c) Effectively connected income excep-
tion. Qualified fails charge income that 
arises from a transaction any income 
from which is (or would be if the trans-
action produced income) effectively 
connected with a United States trade 
or business pursuant to § 1.864–4(c) is 
treated as from sources within the 
United States, and the income from the 
qualified fails charge is treated as ef-
fectively connected to the conduct of a 
United States trade or business. 

(d) Qualified fails charge. For purposes 
of this section, a qualified fails charge 
is a payment that— 

(1) Compensates a party to a trans-
action that provides for delivery of a 
designated security (as defined in para-
graph (e) of this section) in exchange 
for the payment of cash (delivery- 
versus-payment settlement) for an-
other party’s failure to deliver the 
specified designated security on the 
settlement date specified in the rel-
evant agreement; and 
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(2) Is made pursuant to— 
(i) A trading practice or similar guid-

ance approved or adopted by either an 
agency of the United States govern-
ment or the Treasury Market Practices 
Group, or 

(ii) Any trading practice, program, 
policy or procedure approved by the 
Commissioner in guidance published in 
the Internal Revenue Bulletin. 

(e) Designated security. For purposes 
of this section, a designated security 
means any— 

(i) Debt instrument (as defined in 
§ 1.1275–1(d)) issued by the United 
States Treasury Department, the Fed-
eral National Mortgage Association, 
the Federal Home Loan Mortgage Cor-
poration, or any Federal Home Loan 
Bank; or 

(ii) Pass-through mortgage-backed 
security guaranteed by the Federal Na-
tional Mortgage Association, the Fed-
eral Home Loan Mortgage Corporation, 
or the Government National Mortgage 
Association. 

(g) Effective/applicability date. This 
section is effective on February 21, 
2012. This section applies to a qualified 
fails charge paid or accrued on or after 
December 8, 2010. 

[T.D. 9579, 77 FR 9847, Feb. 21, 2012] 

§ 1.864–1 Meaning of sale, etc. 
For purposes of §§ 1.861 through 1.864– 

7, the word ‘‘sale’’ includes ‘‘ex-
change’’; the word ‘‘sold’’ includes 
‘‘exchanged’’; the word ‘‘produced’’ in-
cludes ‘‘created’’, ‘‘fabricated’’, ‘‘man-
ufactured’’, ‘‘extracted’’, ‘‘processed’’, 
‘‘cured’’, and ‘‘aged’’. 

[T.D. 6948, 33 FR 5090, Mar. 28, 1968] 

§ 1.864–2 Trade or business within the 
United States. 

(a) In general. As used in part I (sec-
tion 861 and following) and part II (sec-
tion 871 and following), subchapter N, 
chapter 1 of the Code, and chapter 3 
(section 1441 and following) of the Code, 
and the regulations thereunder, the 
term ‘‘engaged in trade or business 
within the United States’’ does not in-
clude the activities described in para-
graphs (c) and (d) of this section, but 
includes the performance of personal 
services within the United States at 
any time within the taxable year ex-

cept to the extent otherwise provided 
in this section. 

(b) Performance of personal services for 
foreign employer—(1) Excepted services. 
For purposes of paragraph (a) of this 
section, the term ‘‘engaged in trade or 
business within the United States’’ 
does not include the performance of 
personal services— 

(i) For a nonresident alien individual, 
foreign partnership, or foreign corpora-
tion, not engaged in trade or business 
within the United States at any time 
during the taxable year, or 

(ii) For an office or place of business 
maintained in a foreign country or in a 
possession of the United States by an 
individual who is a citizen or resident 
of the United States or by a domestic 
partnership or a domestic corporation, 
by a nonresident alien individual who 
is temporarily present in the United 
States for a period or periods not ex-
ceeding a total of 90 days during the 
taxable year and whose compensation 
for such services does not exceed in the 
aggregate gross amount of $3,000. 

(2) Rules of application. (i) As a gen-
eral rule, the term ‘‘day’’, as used in 
subparagraph (1) of this paragraph, 
means a calendar day during any por-
tion of which the nonresident alien in-
dividual is physically present in the 
United States. 

(ii) Solely for purposes of applying 
this paragraph, the nonresident alien 
individual, foreign partnership, or for-
eign corporation for which the non-
resident alien individual is performing 
personal services in the United States 
shall not be considered to be engaged 
in trade or business in the United 
States by reason of the performance of 
such services by such individual. 

(iii) In applying subparagraph (1) of 
this paragraph it is immaterial wheth-
er the services performed by the non-
resident alien individual are performed 
as an employee for his employer or 
under any form of contract with the 
person for whom the services are per-
formed. 

(iv) In determining for purposes of 
subparagraph (1) of this paragraph 
whether compensation received by the 
nonresident alien individual exceeds in 
the aggregate a gross amount of $3,000, 
any amounts received by the individual 
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