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(2) After considering the information 
received in response to the notice de-
scribed in paragraph (a) of this section, 
and after publishing a separate notice 
in the FEDERAL REGISTER, hold an in-
formal hearing, in the State or local 
jurisdiction charged with administra-
tion and enforcement of the code, at 
which interested individuals, including 
individuals with disabilities, are pro-
vided an opportunity to express their 
views with respect to the preliminary 
determination of equivalency; and 

(b) The Assistant Attorney General, 
after consultation with the Architec-
tural and Transportation Barriers 
Compliance Board and consideration of 
the materials and information sub-
mitted pursuant to this section, as well 
as information provided previously by 
the submitting official, shall issue ei-
ther a certification of equivalency or a 
final determination to deny the request 
for certification. The Assistant Attor-
ney General shall publish notice of the 
certification of equivalency or denial 
of certification in the FEDERAL REG-
ISTER. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
redesignated and amended by AG Order No. 
3181–2010, 75 FR 56257, Sept. 15, 2010] 

§ 36.605 Procedure following prelimi-
nary denial of certification. 

(a) If the Assistant Attorney General 
makes a preliminary determination to 
deny certification of a code under 
§ 36.603, he or she shall notify the sub-
mitting official of the determination. 
The notification may include specifica-
tion of the manner in which the code 
could be amended in order to qualify 
for certification. 

(b) The Assistant Attorney General 
shall allow the submitting official not 
less than 15 days to submit data, views, 
and arguments in opposition to the 
preliminary determination to deny cer-
tification. If the submitting official 
does not submit materials, the Assist-
ant Attorney General shall not be re-
quired to take any further action. If 
the submitting official submits mate-
rials, the Assistant Attorney General 
shall evaluate those materials and any 
other relevant information. After eval-
uation of any newly submitted mate-
rials, the Assistant Attorney General 
shall make either a final denial of cer-

tification or a preliminary determina-
tion of equivalency. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
redesignated and amended by AG Order No. 
3181–2010, 75 FR 56258, Sept. 15, 2010] 

§ 36.606 Effect of certification. 

(a)(1) A certification shall be consid-
ered a certification of equivalency only 
with respect to those features or ele-
ments that are both covered by the cer-
tified code and addressed by the stand-
ards against which equivalency is 
measured. 

(2) For example, if certain equipment 
is not covered by the code, the deter-
mination of equivalency cannot be used 
as evidence with respect to the ques-
tion of whether equipment in a build-
ing built according to the code satisfies 
the Act’s requirements with respect to 
such equipment. By the same token, 
certification would not be relevant to 
construction of a facility for children, 
if the regulations against which 
equivalency is measured do not address 
children’s facilities. 

(b) A certification of equivalency is 
effective only with respect to the par-
ticular edition of the code for which 
certification is granted. Any amend-
ments or other changes to the code 
after the date of the certified edition 
are not considered part of the certifi-
cation. 

(c) A submitting official may reapply 
for certification of amendments or 
other changes to a code that has al-
ready received certification. 

(d) When the standards of the Act 
against which a code is deemed equiva-
lent are revised or amended substan-
tially, a certification of equivalency 
issued under the preexisting standards 
is no longer effective, as of the date the 
revised standards take effect. However, 
construction in compliance with a cer-
tified code during the period when a 
certification of equivalency was effec-
tive shall be considered rebuttable evi-
dence of compliance with the Stand-
ards then in effect as to those elements 
of buildings and facilities that comply 
with the certified code. A submitting 
official may reapply for certification 
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pursuant to the Act’s revised stand-
ards, and, to the extent possible, pri-
ority will be afforded the request in the 
review process. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
redesignated and amended by AG Order No. 
3181–2010, 75 FR 56258, Sept. 15, 2010] 

§ 36.607 Guidance concerning model 
codes. 

Upon application by an authorized 
representative of a private entity re-
sponsible for developing a model code, 
the Assistant Attorney General may 
review the relevant model code and 
issue guidance concerning whether and 
in what respects the model code is con-
sistent with the minimum require-
ments of the Act for the accessibility 
and usability of places of public accom-
modation and commercial facilities 
under this part. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
redesignated by AG Order No. 3181–2010, 75 
FR 56258, Sept. 15, 2010] 

APPENDIX A TO PART 36—GUIDANCE ON 
REVISIONS TO ADA REGULATION ON 
NONDISCRIMINATION ON THE BASIS OF 
DISABILITY BY PUBLIC ACCOMMODA-
TIONS AND COMMERCIAL FACILITIES 

NOTE: This Appendix contains guidance 
providing a section-by-section analysis of 
the revisions to 28 CFR part 36 published on 
September 15, 2010. 

SECTION-BY-SECTION ANALYSIS AND RESPONSE 
TO PUBLIC COMMENTS 

This section provides a detailed descrip-
tion of the Department’s changes to the title 
III regulation, the reasoning behind those 
changes, and responses to public comments 
received on these topics. The Section-by-Sec-
tion Analysis follows the order of the title 
III regulation itself, except that if the De-
partment has not changed a regulatory sec-
tion, the unchanged section has not been 
mentioned. 

SUBPART A—GENERAL 

SECTION 36.104 DEFINITIONS 

‘‘1991 Standards’’ and ‘‘2004 ADAAG’’ 

The Department has included in the final 
rule new definitions of both the ‘‘1991 Stand-
ards’’ and the ‘‘2004 ADAAG.’’ The term ‘‘1991 
Standards’’ refers to the ADA Standards for 
Accessible Design, originally published on 
July 26, 1991, and republished as Appendix D 
to 28 CFR part 36. The term ‘‘2004 ADAAG’’ 
refers to ADA Chapter 1, ADA Chapter 2, and 

Chapters 3 through 10 of the Americans with 
Disabilities Act and the Architectural Bar-
riers Act Accessibility Guidelines, which 
were issued by the Access Board on July 23, 
2004, codified at 36 CFR 1191, app. B and D 
(2009), and which the Department has adopt-
ed in this final rule. These terms are in-
cluded in the definitions section for ease of 
reference. 

‘‘2010 Standards’’ 

The Department has added to the final rule 
a definition of the term ‘‘2010 Standards.’’ 
The term ‘‘2010 Standards’’ refers to the 2010 
ADA Standards for Accessible Design, which 
consist of the 2004 ADAAG and the require-
ments contained in subpart D of 28 CFR part 
36. 

‘‘Direct Threat’’ 

The final rule moves the definition of di-
rect threat from § 36.208(b) to the definitions 
section at § 36.104. This is an editorial 
change. Consequently, § 36.208(c) becomes 
§ 36.208(b) in the final rule. 

‘‘Existing Facility’’ 

The 1991 title III regulation provided defi-
nitions for ‘‘new construction’’ at § 36.401(a) 
and ‘‘alterations’’ at § 36.402(b). In contrast, 
the term ‘‘existing facility’’ was not explic-
itly defined, although it is used in the stat-
ute and regulations for titles II and III. See, 
e.g., 42 U.S.C. 12182(b)(2)(A)(iv); 28 CFR 35.150. 
It has been the Department’s view that 
newly constructed or altered facilities are 
also existing facilities subject to title III’s 
continuing barrier removal obligation, and 
that view is made explicit in this rule. 

The classification of facilities under the 
ADA is neither static nor mutually exclu-
sive. Newly constructed or altered facilities 
are also existing facilities. A newly con-
structed facility remains subject to the ac-
cessibility standards in effect at the time of 
design and construction, with respect to 
those elements for which, at that time, there 
were applicable ADA Standards. That same 
facility, however, after construction, is also 
an existing facility, and subject to the public 
accommodation’s continuing obligation to 
remove barriers where it is readily achiev-
able to do so. The fact that the facility is 
also an existing facility does not relieve the 
public accommodation of its obligations 
under the new construction requirements of 
this part. Rather, it means that in addition 
to the new construction requirements, the 
public accommodation has a continuing obli-
gation to remove barriers that arise, or are 
deemed barriers, only after construction. 
Such barriers include but are not limited to 
the elements that are first covered in the 
2010 Standards, as that term is defined in 
§ 36.104. 
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