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(b) The agency shall make individ-
ualized determinations about how to 
ensure the safety of each inmate. 

(c) In deciding whether to assign a 
transgender or intersex inmate to a fa-
cility for male or female inmates, and 
in making other housing and program-
ming assignments, the agency shall 
consider on a case-by-case basis wheth-
er a placement would ensure the in-
mate’s health and safety, and whether 
the placement would present manage-
ment or security problems. 

(d) Placement and programming as-
signments for each transgender or 
intersex inmate shall be reassessed at 
least twice each year to review any 
threats to safety experienced by the in-
mate. 

(e) A transgender or intersex in-
mate’s own views with respect to his or 
her own safety shall be given serious 
consideration. 

(f) Transgender and intersex inmates 
shall be given the opportunity to show-
er separately from other inmates. 

(g) The agency shall not place les-
bian, gay, bisexual, transgender, or 
intersex inmates in dedicated facili-
ties, units, or wings solely on the basis 
of such identification or status, unless 
such placement is in a dedicated facil-
ity, unit, or wing established in con-
nection with a consent decree, legal 
settlement, or legal judgment for the 
purpose of protecting such inmates. 

§ 115.43 Protective custody. 
(a) Inmates at high risk for sexual 

victimization shall not be placed in in-
voluntary segregated housing unless an 
assessment of all available alternatives 
has been made, and a determination 
has been made that there is no avail-
able alternative means of separation 
from likely abusers. If a facility cannot 
conduct such an assessment imme-
diately, the facility may hold the in-
mate in involuntary segregated hous-
ing for less than 24 hours while com-
pleting the assessment. 

(b) Inmates placed in segregated 
housing for this purpose shall have ac-
cess to programs, privileges, education, 
and work opportunities to the extent 
possible. If the facility restricts access 
to programs, privileges, education, or 
work opportunities, the facility shall 
document: 

(1) The opportunities that have been 
limited; 

(2) The duration of the limitation; 
and 

(3) The reasons for such limitations. 
(c) The facility shall assign such in-

mates to involuntary segregated hous-
ing only until an alternative means of 
separation from likely abusers can be 
arranged, and such an assignment shall 
not ordinarily exceed a period of 30 
days. 

(d) If an involuntary segregated hous-
ing assignment is made pursuant to 
paragraph (a) of this section, the facil-
ity shall clearly document: 

(1) The basis for the facility’s con-
cern for the inmate’s safety; and 

(2) The reason why no alternative 
means of separation can be arranged. 

(e) Every 30 days, the facility shall 
afford each such inmate a review to de-
termine whether there is a continuing 
need for separation from the general 
population. 

REPORTING 

§ 115.51 Inmate reporting. 

(a) The agency shall provide multiple 
internal ways for inmates to privately 
report sexual abuse and sexual harass-
ment, retaliation by other inmates or 
staff for reporting sexual abuse and 
sexual harassment, and staff neglect or 
violation of responsibilities that may 
have contributed to such incidents. 

(b) The agency shall also provide at 
least one way for inmates to report 
abuse or harassment to a public or pri-
vate entity or office that is not part of 
the agency, and that is able to receive 
and immediately forward inmate re-
ports of sexual abuse and sexual har-
assment to agency officials, allowing 
the inmate to remain anonymous upon 
request. Inmates detained solely for 
civil immigration purposes shall be 
provided information on how to con-
tact relevant consular officials and rel-
evant officials at the Department of 
Homeland Security. 

(c) Staff shall accept reports made 
verbally, in writing, anonymously, and 
from third parties and shall promptly 
document any verbal reports. 

(d) The agency shall provide a meth-
od for staff to privately report sexual 
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abuse and sexual harassment of in-
mates. 

§ 115.52 Exhaustion of administrative 
remedies. 

(a) An agency shall be exempt from 
this standard if it does not have admin-
istrative procedures to address inmate 
grievances regarding sexual abuse. 

(b)(1) The agency shall not impose a 
time limit on when an inmate may sub-
mit a grievance regarding an allega-
tion of sexual abuse. 

(2) The agency may apply otherwise- 
applicable time limits to any portion 
of a grievance that does not allege an 
incident of sexual abuse. 

(3) The agency shall not require an 
inmate to use any informal grievance 
process, or to otherwise attempt to re-
solve with staff, an alleged incident of 
sexual abuse. 

(4) Nothing in this section shall re-
strict the agency’s ability to defend 
against an inmate lawsuit on the 
ground that the applicable statute of 
limitations has expired. 

(c) The agency shall ensure that— 
(1) An inmate who alleges sexual 

abuse may submit a grievance without 
submitting it to a staff member who is 
the subject of the complaint, and 

(2) Such grievance is not referred to a 
staff member who is the subject of the 
complaint. 

(d)(1) The agency shall issue a final 
agency decision on the merits of any 
portion of a grievance alleging sexual 
abuse within 90 days of the initial fil-
ing of the grievance. 

(2) Computation of the 90-day time 
period shall not include time consumed 
by inmates in preparing any adminis-
trative appeal. 

(3) The agency may claim an exten-
sion of time to respond, of up to 70 
days, if the normal time period for re-
sponse is insufficient to make an ap-
propriate decision. The agency shall 
notify the inmate in writing of any 
such extension and provide a date by 
which a decision will be made. 

(4) At any level of the administrative 
process, including the final level, if the 
inmate does not receive a response 
within the time allotted for reply, in-
cluding any properly noticed extension, 
the inmate may consider the absence of 
a response to be a denial at that level. 

(e)(1) Third parties, including fellow 
inmates, staff members, family mem-
bers, attorneys, and outside advocates, 
shall be permitted to assist inmates in 
filing requests for administrative rem-
edies relating to allegations of sexual 
abuse, and shall also be permitted to 
file such requests on behalf of inmates. 

(2) If a third party files such a re-
quest on behalf of an inmate, the facil-
ity may require as a condition of proc-
essing the request that the alleged vic-
tim agree to have the request filed on 
his or her behalf, and may also require 
the alleged victim to personally pursue 
any subsequent steps in the adminis-
trative remedy process. 

(3) If the inmate declines to have the 
request processed on his or her behalf, 
the agency shall document the in-
mate’s decision. 

(f)(1) The agency shall establish pro-
cedures for the filing of an emergency 
grievance alleging that an inmate is 
subject to a substantial risk of immi-
nent sexual abuse. 

(2) After receiving an emergency 
grievance alleging an inmate is subject 
to a substantial risk of imminent sex-
ual abuse, the agency shall imme-
diately forward the grievance (or any 
portion thereof that alleges the sub-
stantial risk of imminent sexual abuse) 
to a level of review at which immediate 
corrective action may be taken, shall 
provide an initial response within 48 
hours, and shall issue a final agency 
decision within 5 calendar days. The 
initial response and final agency deci-
sion shall document the agency’s deter-
mination whether the inmate is in sub-
stantial risk of imminent sexual abuse 
and the action taken in response to the 
emergency grievance. 

(g) The agency may discipline an in-
mate for filing a grievance related to 
alleged sexual abuse only where the 
agency demonstrates that the inmate 
filed the grievance in bad faith. 

§ 115.53 Inmate access to outside con-
fidential support services. 

(a) The facility shall provide inmates 
with access to outside victim advocates 
for emotional support services related 
to sexual abuse by giving inmates 
mailing addresses and telephone num-
bers, including toll-free hotline num-
bers where available, of local, State, or 
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