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that a mass influx of aliens is immi-
nent or occurring will be based on the 
factors set forth in the definitions con-
tained in § 65.81 of this subpart. The At-
torney General will determine and de-
fine the time period that encompasses 
a mass influx of aliens by declaring 
when such an event begins and when it 
ends. The Attorney General will ini-
tially define the geographic boundaries 
where the mass influx of aliens is im-
minent or occurring. 

(2) Based on evolving developments 
in the scope of the event, the Commis-
sioner of the INS may, as necessary, 
amend and redefine the geographic 
area defined by the Attorney General 
to expand or decrease the boundaries. 
This authority shall not be further del-
egated. 

(3) The Attorney General, pursuant 
to section 103(a)(8) of the INA, 8 U.S.C. 
1103(a)(8), may authorize any State or 
local law enforcement officer to per-
form or exercise any of the powers, 
privileges, or duties conferred or im-
posed by the Act, or regulations issued 
thereunder, upon officers or employees 
of the Service. Such authorization 
must be with the consent of the head of 
the department, agency, or establish-
ment under whose jurisdiction the offi-
cer is serving. 

(4) Authorization for State or local 
law enforcement officers to exercise 
Federal immigration law enforcement 
authority for transporting or guarding 
aliens in custody may be exercised as 
necessary beyond the defined geo-
graphic boundaries where the mass in-
flux of aliens is imminent or occurring. 
Otherwise, Federal immigration law 
enforcement authority to be exercised 
by State or local law enforcement offi-
cers will be authorized only within the 
defined geographic boundaries where 
the mass influx of aliens is imminent 
or occurring. 

(5) State or local law enforcement of-
ficers will be authorized to exercise 
Federal immigration law enforcement 
authority only during the time period 
prescribed by the Attorney General in 
conjunction with the initiation and 
termination of a declared mass influx 
of aliens. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48360, July 24, 2002] 

§ 65.84 Procedures for the Attorney 
General when seeking State or local 
assistance. 

(a)(1) When the Attorney General de-
termines to seek assistance from a 
State or local government under § 65.83 
of this subpart, or when the President 
has determined that an immigration 
emergency exists, the Attorney Gen-
eral shall negotiate the terms and con-
ditions of that assistance with the 
State or local government. The Attor-
ney General shall then execute a writ-
ten agreement with appropriate State 
or local officials, which sets forth the 
terms and conditions of the assistance, 
including funding. Such written agree-
ments can be reimbursement agree-
ments, grants, or cooperative agree-
ments. 

(2) The Commissioner may execute 
written contingency agreements re-
garding assistance under § 65.83(d) of 
this subpart in advance of the Attorney 
General’s determination pursuant to 
that section. However, such advance 
agreements shall not authorize State 
or local law enforcement officers to 
perform any functions of Service offi-
cers or employees under section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8), 
until the Attorney General has made 
the necessary determinations and au-
thorizes such performance. Any such 
advance agreements shall contain pre-
cise activation procedures. 

(3) Written agreements regarding as-
sistance under § 65.83(d) of this subpart, 
including contingency agreements, 
shall include the following minimum 
requirements: 

(i) A statement of the powers, privi-
leges, or duties that State or local law 
enforcement officers will be authorized 
to exercise and the conditions under 
which they may be exercised; 

(ii) A statement of the types of as-
sistance by State or local law enforce-
ment officers for which the Attorney 
General shall be responsible for reim-
bursing the relevant parties in accord-
ance with the procedures set forth in 
paragraph (b) of this section; 

(iii) A statement that the relevant 
State or local law enforcement officers 
are not authorized to exercise any 
functions of Service officers or employ-
ees under section 103(a)(8) of the INA, 8 
U.S.C. 1103(a)(8), until the Attorney 

VerDate Mar<15>2010 15:56 Aug 24, 2012 Jkt 226110 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 Q:\28\28V2.TXT ofr150 PsN: PC150



193 

Department of Justice § 65.84 

General has made a determination pur-
suant to that section and authorizes 
such performance; 

(iv) A requirement that State or 
local law enforcement officers cannot 
exercise any authorized functions of 
Service officers or employees under 
section 103(a)(8) of the INA, 8 U.S.C. 
1103(a)(8), until they have successfully 
completed and been certified in a Serv-
ice-prescribed course of instruction in 
basic immigration law, immigration 
law enforcement fundamentals and pro-
cedures, civil rights law, and sensi-
tivity and cultural awareness issues; 

(v) A description of the duration of 
the written agreement, and of the au-
thority the Attorney General will con-
fer upon State or local law enforce-
ment officers pursuant to section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8), 
along with a provision for amending, 
terminating, or extending the duration 
of the written agreement, or for termi-
nating or amending the authority to be 
conferred pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8); 

(vi) A requirement that the exercise 
of any Service officer functions by 
State or local law enforcement officers 
pursuant to section 103(a)(8) of the 
INA, 8 U.S.C. 1103(a)(8), be at the direc-
tion of the Service; 

(vii) A requirement that any State or 
local law enforcement officer per-
forming Service officer or employee 
functions pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8), must ad-
here to the policies and standards set 
forth during the training, including ap-
plicable immigration law enforcement 
standards and procedures, civil rights 
law, and sensitivity and cultural 
awareness issues; 

(viii) A statement that the authority 
to perform Service officer or employee 
functions pursuant to section 103(a)(8) 
of the INA, 8 U.S.C. 1103(a)(8), does not 
abrogate or abridge constitutional or 
civil rights protections; 

(ix) A requirement that a complaint 
reporting and resolution procedure for 
allegations of misconduct or wrong-
doing by State or local officers des-
ignated, or activities undertaken, pur-
suant to section 103(a)(8) of the INA, 8 
U.S.C. 1103(a)(8), be in place; 

(x) A requirement that a mechanism 
to record and monitor complaints re-

garding the immigration enforcement 
activities of State or local law enforce-
ment officers authorized to enforce im-
migration laws be in place; 

(xi) A listing by position (title and 
name when available) of the Service of-
ficers authorized to provide oper-
ational direction to State or local law 
enforcement officers assisting in a Fed-
eral response pursuant to section 
103(a)(8) of the INA, 8 U.S.C. 1103(a)(8); 

(xii) A requirement that a State or 
local law enforcement agency maintain 
records of operational expenditures in-
curred as a result of supporting the 
Federal response to a mass influx of 
aliens; 

(xiii) Provisions concerning State or 
local law enforcement officer use of 
Federal property or facilities, if any; 

(xiv) A requirement that any depart-
ment, agency, or establishment whose 
State or local law enforcement officer 
is performing Service officer or em-
ployee functions shall cooperate fully 
in any Federal investigation related to 
allegations of misconduct or wrong-
doing in conjunction with such func-
tions, or to the written agreement; and 

(xv) A procedure by which the appro-
priate law enforcement agency, depart-
ment, or establishment will be notified 
that the Attorney General has made a 
determination under section 103(a)(8) of 
the INA, 8 U.S.C. 1103(a)(8), to author-
ize State or local law enforcement offi-
cers to exercise Federal immigration 
enforcement authority under the provi-
sions of the respective agreements. 

(4) The Attorney General may abbre-
viate or waive any of the training re-
quired pursuant to a written agree-
ment regarding assistance under 
§ 65.83(d) of this chapter, including con-
tingency agreements, in the event that 
the number of State or local law en-
forcement officers available to respond 
in an expeditious manner to urgent and 
quickly developing events during a de-
clared mass influx of aliens is insuffi-
cient to protect public safety, public 
health, or national security. Such offi-
cers still would be required to adhere 
to applicable policies and standards of 
the Immigration and Naturalization 
Service. The decision to abbreviate or 
waive these training requirements is at 
the sole discretion of the Attorney 
General. 
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(b) A reimbursement agreement shall 
contain the procedures under which the 
State or local government is to obtain 
reimbursement for its assistance. A re-
imbursement agreement shall include 
the title of the official to whom claims 
are to be submitted, the intervals at 
which claims are to be submitted, a de-
scription of the supporting documenta-
tion to be submitted, and any limita-
tions on the total amount of reim-
bursement that will be provided. 
Grants and cooperative agreements 
shall be made and administered in ac-
cordance with the uniform procedures 
in part 66 of this title. 

(c) In exigent circumstances, the At-
torney General may agree to provide 
funding to a State or local government 
without a written agreement. A reim-
bursement agreement, grant, or coop-
erative agreement conforming to the 
specifications in this section shall be 
reduced to writing as soon as prac-
ticable. 

[Order No. 1892–94, 59 FR 30522, June 14, 1994, 
as amended by Order No. 2601–2002, 67 FR 
48360, July 24, 2002; Order No. 2659–2003, 68 FR 
8822, Feb. 26, 2003] 

§ 65.85 Procedures for State or local 
governments applying for funding. 

(a) In the event that the chief execu-
tive of a State or local government de-
termines that any of the circumstances 
set forth in § 65.83 of this subpart ex-
ists, he or she may pursue the proce-
dures in this section to submit to the 
Attorney General an application for a 
reimbursement agreement, grant, or 
cooperative agreement as described in 
§ 65.84 of this subpart. 

(b) The Department strongly encour-
ages chief executives of States and 
local governments, if possible, to con-
sult informally with the Attorney Gen-
eral and the Commissioner of INS prior 
to submitting a formal application. 
This informal consultation is intended 
to facilitate discussion of the nature of 
the assistance to be provided by the 
State or local government, the require-
ments of the Attorney General, if any, 
for such assistance, the costs associ-
ated with such assistance, and the De-
partment’s preliminary views on the 
appropriateness of the proposed fund-
ing. 

(c) The chief executive of a State or 
local government shall submit an ap-
plication in writing to the Attorney 
General, and shall file a copy with the 
Commissioner of INS. The application 
shall set forth in detail the following 
information: 

(1) The name of the jurisdiction re-
questing reimbursement; 

(2) All facts supporting the applica-
tion; 

(3) The nature of the assistance 
which the State or local government 
has provided or will provide, as re-
quired by the Attorney General, for 
which funding is requested; 

(4) The dollar amount of the funding 
sought; 

(5) A justification for the amount of 
funding being sought; 

(6) The expected duration of the con-
ditions requiring State or local assist-
ance; 

(7) Information about whether fund-
ing is sought for past costs or for fu-
ture costs; 

(8) The name, address, and telephone 
number of a contact person from the 
requesting jurisdiction. 

(d) If the Attorney General deter-
mines that the assistance for which 
funding is sought under paragraph (c) 
of this section is appropriate under the 
standards of this subpart, the Attorney 
General may enter into a reimburse-
ment or cooperative agreement or may 
make a grant in the same manner as if 
the assistance had been requested by 
the Attorney General as described 
under § 65.84 of this subpart. 

(e) The Attorney General will con-
sider all applications from State or 
local governments until the Attorney 
General has obligated funding avail-
able for such purposes as determined 
by the Attorney General. The Attorney 
General will make a decision with re-
spect to any application submitted 
under this section that contains the in-
formation described in paragraph (c) of 
this section within 15 calendar days of 
such application. 

(f) In exigent circumstances, the At-
torney General may waive the require-
ments of this section concerning the 
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