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will be made under this subpart. For exam-
ple, if the Job Corps Center has explicit writ-
ten rules imposing limitations on the type of 
electronic equipment or other personal items 
such as jewelry that may be brought to the 
center, no compensation will be awarded for 
the loss or damage of such property. 

PART 16—EQUAL ACCESS TO 
JUSTICE ACT 

Subpart A—General Provisions 
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AUTHORITY: Pub. L. 96–481, 94 Stat. 2327 (5 
U.S.C. 504). 

SOURCE: 46 FR 63021, Dec. 29, 1981, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 16.101 Purpose of these rules. 
Section 203(a)(1) of the Equal Access 

to Justice Act amends section 504 of 
the Administrative Procedure Act to 
provide for the award of attorney fees 
and other expenses to eligible individ-
uals and entities who are parties to 
certain administrative proceedings be-
fore the Department of Labor. An eligi-
ble party may receive an award when it 
prevails over an agency, unless the 
agency’s position in the proceeding was 
substantially justified or special cir-
cumstances make an award unjust. The 

rules in this part describe the parties 
eligible for awards, the proceedings 
that are covered, how to apply for 
awards, and the standards under which 
awards will be granted. 

§ 16.102 Definitions. 
As used in this part: 
(a) The Act means section 504 of title 

5 U.S.C., as amended by section 
203(a)(1) of the Equal Access to Justice 
Act, Public Law No. 96–481. 

(b) Adversary adjudication means an 
adjudication under 5 U.S.C. 554 or other 
proceeding required by statute to be 
determined on the record after an op-
portunity for an agency hearing, but 
excludes an adjudication for the pur-
pose of establishing or fixing a rate or 
for the purpose of granting or renewing 
a license. 

(c) Adjudicative officer means the offi-
cial who presides at the adversary ad-
judication, without regard to whether 
the official is designated as an admin-
istrative law judge, a hearing officer or 
examiner, or otherwise. 

(d) Department refers to the cognizant 
departmental component which is par-
ticipating in the adversary adjudica-
tion, (e.g., Occupational Safety and 
Health Administration, Mine Safety 
and Health Administration, and Em-
ployment Standards Administration). 

(e) Proceeding means an adversary ad-
judication as defined in paragraph (b) 
of this section. 

§ 16.103 When the Act applies. 
The Act applies to any adversary ad-

judication pending before the Depart-
ment at any time between October 1, 
1981 and September 30, 1984. This in-
cludes proceedings begun before Octo-
ber 1, 1981 if final agency action has 
not been taken before that date, and 
proceedings pending on September 30, 
1984, regardless of when they were ini-
tiated or when final agency action oc-
curs, except that it shall not apply in 
any case pending on October 1, 1981 in 
which a decision has been issued, but 
final agency action has not been taken 
by reason of an abatement. 

§ 16.104 Proceedings covered. 
(a) The Act applies in adversary adju-

dications in which the position of the 
Department or another agency of the 
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United States is presented by an attor-
ney or other representative who enters 
an appearance and participates in the 
proceeding in an adversarial capacity. 
Any proceeding which prescribes a law-
ful present or future rate or is pri-
marily rule-making is not covered. 
Proceedings to grant or renew licenses 
are also excluded, but proceedings to 
modify, suspend or revoke licenses are 
covered if they are otherwise adversary 
adjudications. The following types of 
proceedings are deemed to be adver-
sarial adjudications which will be cov-
ered by the Act, when all other condi-
tions in the Act and in these rules are 
met: 

(1) Hearings conducted by the Occu-
pational Safety and Health Review 
Commission under the authority of 29 
U.S.C. 661 of the Occupational Safety 
and Health Act; and hearings con-
ducted by the Federal Mine Safety and 
Health Review Commission under the 
authority of 30 U.S.C. 823 of the Mine 
Safety and Health Act. In these pro-
ceedings, the rules of the respective 
Commissions rather than the instant 
rules will be applicable. 

(2) Wage and Hour Division, Employ-
ment Standards Administration: 

(i) Civil money penalties under the 
child labor provisions of the Fair Labor 
Standards Act at 29 U.S.C. 216(e) and 29 
CFR part 579. 

(ii) Violations and debarment in Fed-
eral contracts under the Walsh-Healey 
Act at 41 U.S.C. 39 and 41 CFR 50–203.1. 

(iii) Revocation, modification and 
suspension of licenses under the Farm 
Labor Contractor Registration Act at 7 
U.S.C. 2045(b) and 29 CFR 40.101. 

(iv) Civil money penalties under the 
Farm Labor Contractor Registration 
Act at 7 U.S.C. 2048(b)(2) and 29 CFR 
40.101. 

(v) Revocation and suspension of cer-
tificates under the Migrant and Sea-
sonal Agricultural Worker Protection 
Act at 29 U.S.C. 1813(b) and 29 CFR 
500.200. 

(vi) Civil money penalties under the 
Migrant and Seasonal Agricultural 
Worker Protection Act at 29 U.S.C. 
1853(b) and 29 CFR 500.200. 

(3) Office of Federal Contract Compli-
ance Programs, Employment Stand-
ards Administration hearings prior to 
the denial, withholding, termination or 

suspension of a government contract or 
any portion of a contract under title 
VII of the Civil Rights Act of 1964, as 
amended, at 42 U.S.C. 2000e–17 and 41 
CFR part 60–30. 

(4) Civil Rights Center: 
(i) Fund termination under title VI of 

the Civil Rights Act at 42 U.S.C. 2000d2 
and 29 CFR part 31. 

(ii) Fund termination under the Age 
Discrimination in Federally Assisted 
Programs Act of 1975 at 42 U.S.C. 
6104(a). 

(iii) Fund termination or refusal to 
grant because of discrimination under 
20 U.S.C. 1682. 

(5) Employment and Training Admin-
istration: 

(i) Proceedings under the Workforce 
Investment Act at 29 U.S.C. 2936, where 
the Department determines that a re-
cipient of WIA funds is failing to com-
ply with the requirements of the Act 
and the implementing regulations. 

(ii) Conformity and compliance under 
the Federal Unemployment Tax Act at 
26 U.S.C. 3303(b) and 3304(c). 

(iii) Proceedings under section 303(b) 
of the Social Security Act of 1935, as 
amended, 42 U.S.C. 503(b). 

(6) Mine Safety and Health Adminis-
tration: 

(i) Petitions for modification of a 
mandatory safety standard under the 
Mine Safety and Health Act at 30 
U.S.C. 811(c) and 30 CFR 44.20. 

(7) Occupational Safety and Health 
Administration: 

(i) Exemptions, tolerances and 
variances under the Occupational Safe-
ty and Health Act at 29 U.S.C. 655 and 
29 CFR 1905.3. 

(b) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to the covered 
issues. 

[46 FR 63021, Dec. 29, 1981, as amended at 48 
FR 43322, Sept. 23, 1983; 72 FR 37098, July 9, 
2007] 

§ 16.105 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party, 
as that term is defined in 5 U.S.C. 
551(3), to an adversary adjudication for 
which it seeks an award; the applicant 
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