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Subpart C—Ancillary Matters 

104.220 What other provisions apply to this 
part? 

AUTHORITY: National Labor Relations Act 
(NLRA), Section 6, 29 U.S.C. 156; Administra-
tive Procedure Act, 5 U.S.C. 553. 

SOURCE: 76 FR 54046, Aug. 30, 2011, unless 
otherwise noted. 

EFFECTIVE DATE NOTE: At 76 FR 54046, Aug. 
30, 2012 part 104 was added, effective Novem-
ber 14, 2011. At 76 FR 63188, Oct. 12, 2011, the 
effective date for part 104 was delayed to 
January 31, 2012. At 76 FR 82133, December 30, 
2011, the effectived date was further delayed 
to April 30, 2012. At 77 FR 25868, May 2, 2012, 
the effective date was delayed indefinitely. 

Subpart A—Definitions, Require-
ments for Employee Notice, 
and Exceptions and Exemp-
tions 

§ 104.201 What definitions apply to this 
part? 

Employee includes any employee, and 
is not limited to the employees of a 
particular employer, unless the NLRA 
explicitly states otherwise. The term 
includes anyone whose work has ceased 
because of, or in connection with, any 
current labor dispute or because of any 
unfair labor practice, and who has not 
obtained any other regular and sub-
stantially equivalent employment. 
However, it does not include agricul-
tural laborers, supervisors, or inde-
pendent contractors, or anyone em-
ployed in the domestic service of any 
family or person at his home, or by his 
parent or spouse, or by an employer 
subject to the Railway Labor Act (45 
U.S.C. 151 et seq.), or by any other per-
son who is not an employer as defined 
in the NLRA. 29 U.S.C. 152(3). 

Employee notice means the notice set 
forth in the Appendix to Subpart A of 
this part that employers subject to the 
NLRA must post pursuant to this part. 

Employer includes any person acting 
as an agent of an employer, directly or 
indirectly. The term does not include 
the United States or any wholly owned 
Government corporation, or any Fed-
eral Reserve Bank, or any State or po-
litical subdivision thereof, or any per-
son subject to the Railway Labor Act, 
or any labor organization (other than 
when acting as an employer), or any-

one acting in the capacity of officer or 
agent of such labor organization. 29 
U.S.C. 152(2). Further, the term ‘‘em-
ployer’’ does not include entities over 
which the Board has been found not to 
have jurisdiction, or over which the 
Board has chosen through regulation 
or adjudication not to assert jurisdic-
tion. 

Labor organization means any organi-
zation of any kind, or any agency or 
employee representation committee or 
plan, in which employees participate 
and which exists for the purpose, in 
whole or in part, of dealing with em-
ployers concerning grievances, labor 
disputes, wages, rates of pay, hours of 
employment, or conditions of work. 29 
U.S.C. 152(5). 

National Labor Relations Board 
(Board) means the National Labor Re-
lations Board provided for in section 3 
of the National Labor Relations Act, 29 
U.S.C. 153. 29 U.S.C. 152(10). 

Person includes one or more individ-
uals, labor organizations, partnerships, 
associations, corporations, legal rep-
resentatives, trustees, trustees in cases 
under title 11 of the United States 
Code, or receivers. 29 U.S.C. 152(1). 

Rules, regulations, and orders, as used 
in § 104.202, means rules, regulations, 
and relevant orders issued by the Board 
pursuant to this part. 

Supervisor means any individual hav-
ing authority, in the interest of the 
employer, to hire, transfer, suspend, 
lay off, recall, promote, discharge, as-
sign, reward, or discipline other em-
ployees, or responsibly to direct them, 
or to adjust their grievances, or effec-
tively to recommend such action, if in 
connection with the foregoing the exer-
cise of such authority is not of a mere-
ly routine or clerical nature, but re-
quires the use of independent judg-
ment. 29 U.S.C. 152(11). 

Unfair labor practice means any unfair 
labor practice listed in section 8 of the 
National Labor Relations Act, 29 
U.S.C. 158. 29 U.S.C. 152(8). 

Union means a labor organization as 
defined above. 

§ 104.202 What employee notice must 
employers subject to the NLRA post 
in the workplace? 

(a) Posting of employee notice. All em-
ployers subject to the NLRA must post 

VerDate Mar<15>2010 16:34 Aug 08, 2012 Jkt 226112 PO 00000 Frm 00132 Fmt 8010 Sfmt 8010 Q:\29\29V2.TXT ofr150 PsN: PC150



123 

National Labor Relations Board § 104.202 

notices to employees, in conspicuous 
places, informing them of their NLRA 
rights, together with Board contact in-
formation and information concerning 
basic enforcement procedures, in the 
language set forth in the Appendix to 
Subpart A of this part. 

(b) Size and form requirements. The no-
tice to employees shall be at least 11 
inches by 17 inches in size, and in such 
format, type size, and style as the 
Board shall prescribe. If an employer 
chooses to print the notice after 
downloading it from the Board’s Web 
site, the printed notice shall be at least 
11 inches by 17 inches in size. 

(c) Adaptation of language. The Na-
tional Labor Relations Board may find 
that an Act of Congress, clarification 
of existing law by the courts or the 
Board, or other circumstances make 
modification of the employee notice 
necessary to achieve the purposes of 
this part. In such circumstances, the 
Board will promptly issue rules, regu-
lations, or orders as are needed to en-
sure that all future employee notices 
contain appropriate language to 
achieve the purposes of this part. 

(d) Physical posting of employee notice. 
The employee notice must be posted in 
conspicuous places where they are 
readily seen by employees, including 
all places where notices to employees 
concerning personnel rules or policies 
are customarily posted. Where 20 per-
cent or more of an employer’s work-
force is not proficient in English and 
speaks a language other than English, 
the employer must post the notice in 
the language employees speak. If an 
employer’s workforce includes two or 
more groups constituting at least 20 
percent of the workforce who speak dif-
ferent languages, the employer must 
either physically post the notice in 
each of those languages or, at the em-
ployer’s option, post the notice in the 
language spoken by the largest group 
of employees and provide each em-
ployee in each of the other language 
groups a copy of the notice in the ap-
propriate language. If an employer re-
quests from the Board a notice in a 
language in which it is not available, 
the requesting employer will not be 
liable for non-compliance with the rule 
until the notice becomes available in 
that language. An employer must take 

reasonable steps to ensure that the no-
tice is not altered, defaced, covered by 
any other material, or otherwise ren-
dered unreadable. 

(e) Obtaining a poster with the em-
ployee notice. A poster with the re-
quired employee notice, including a 
poster with the employee notice trans-
lated into languages other than 
English, will be printed by the Board, 
and may be obtained from the Board’s 
office, 1099 14th Street, NW., Wash-
ington, DC 20570, or from any of the 
Board’s regional, subregional, or resi-
dent offices. Addresses and telephone 
numbers of those offices may be found 
on the Board’s Web site at http:// 
www.nlrb.gov. A copy of the poster in 
English and in languages other than 
English may also be downloaded from 
the Board’s Web site at http:// 
www.nlrb.gov. Employers also may re-
produce and use copies of the Board’s 
official poster, provided that the copies 
duplicate the official poster in size, 
content, format, and size and style of 
type. In addition, employers may use 
commercial services to provide the em-
ployee notice poster consolidated onto 
one poster with other Federally man-
dated labor and employment notices, 
so long as the consolidation does not 
alter the size, content, format, or size 
and style of type of the poster provided 
by the Board. 

(f) Electronic posting of employee no-
tice. (1) In addition to posting the re-
quired notice physically, an employer 
must also post the required notice on 
an intranet or internet site if the em-
ployer customarily communicates with 
its employees about personnel rules or 
policies by such means. An employer 
that customarily posts notices to em-
ployees about personnel rules or poli-
cies on an intranet or internet site will 
satisfy the electronic posting require-
ment by displaying prominently—i.e., 
no less prominently than other notices 
to employees—on such a site either an 
exact copy of the poster, downloaded 
from the Board’s Web site, or a link to 
the Board’s Web site that contains the 
poster. The link to the Board’s Web 
site must read, ‘‘Employee Rights 
under the National Labor Relations 
Act.’’ 

(2) Where 20 percent or more of an 
employer’s workforce is not proficient 
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in English and speaks a language other 
than English, the employer must pro-
vide notice as required in paragraph 
(f)(1) of this section in the language the 
employees speak. If an employer’s 
workforce includes two or more groups 
constituting at least 20 percent of the 
workforce who speak different lan-
guages, the employer must provide the 
notice in each such language. The 
Board will provide translations of the 
link to the Board’s Web site for any 
employer that must or wishes to dis-
play the link on its Web site. If an em-
ployer requests from the Board a no-
tice in a language in which it is not 
available, the requesting employer will 
not be liable for non-compliance with 
the rule until the notice becomes avail-
able in that language. 

§ 104.203 Are Federal contractors cov-
ered under this part? 

Yes, Federal contractors are covered. 
However, contractors may comply with 
the provisions of this part by posting 
the notices to employees required 
under the Department of Labor’s no-
tice-posting rule, 29 CFR part 471. 

§ 104.204 What entities are not subject 
to this part? 

(a) The following entities are ex-
cluded from the definition of ‘‘em-
ployer’’ under the National Labor Rela-
tions Act and are not subject to the re-
quirements of this part: 

(1) The United States or any wholly 
owned Government corporation; 

(2) Any Federal Reserve Bank; 
(3) Any State or political subdivision 

thereof; 
(4) Any person subject to the Railway 

Labor Act; 
(5) Any labor organization (other 

than when acting as an employer); or 
(6) Anyone acting in the capacity of 

officer or agent of such labor organiza-
tion. 

(b) In addition, employers employing 
exclusively workers who are excluded 
from the definition of ‘‘employee’’ 
under § 104.201 are not covered by the 
requirements of this part. 

(c) This part does not apply to enti-
ties over which the Board has been 
found not to have jurisdiction, or over 
which the Board has chosen through 
regulation or adjudication not to as-
sert jurisdiction. 

(d)(1) This part does not apply to en-
tities whose impact on interstate com-
merce, although more than de minimis, 
is so slight that they do not meet the 
Board’s discretionary jurisdiction 
standards. The most commonly appli-
cable standards are: 

(i) The retail standard, which applies 
to employers in retail businesses, in-
cluding home construction. The Board 
will take jurisdiction over any such 
employer that has a gross annual vol-
ume of business of $500,000 or more. 

(ii) The nonretail standard, which ap-
plies to most other employers. It is 
based either on the amount of goods 
sold or services provided by the em-
ployer out of state (called ‘‘outflow’’) 
or goods or services purchased by the 
employer from out of state (called ‘‘in-
flow’’). The Board will take jurisdic-
tion over any employer with an annual 
inflow or outflow of at least $50,000. 
Outflow can be either direct—to out-of- 
state purchasers—or indirect—to pur-
chasers that meet other jurisdictional 
standards. Inflow can also be direct— 
purchased directly from out of state— 
or indirect—purchased from sellers 
within the state that purchased them 
from out-of-state sellers. 

(2) There are other standards for mis-
cellaneous categories of employers. 
These standards are based on the em-
ployer’s gross annual volume of busi-
ness unless stated otherwise. These 
standards are listed in the Table to 
this section. 

TABLE TO § 104.204 

Employer category Jurisdictional standard 

Amusement industry .......................................................................... $500,000. 
Apartment houses, condominiums, cooperatives ............................. $500,000. 
Architects ........................................................................................... Nonretail standard. 
Art museums, cultural centers, libraries ............................................ $1 million. 
Bandleaders ....................................................................................... Retail/nonretail (depends on customer). 
Cemeteries ........................................................................................ $500,000. 
Colleges, universities, other private schools ..................................... $1 million. 
Communications (radio, TV, cable, telephone, telegraph) ................ $100,000. 
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