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(7) The Department will issue a cer-
tification to the Federal Transit Ad-
ministration within five (5) days after 
the end of the negotiation/discussion 
period designated under paragraph 
(d)(6) of this section. The certification 
will be based on terms and conditions 
agreed to by the parties that the De-
partment concludes meet the require-
ments of 49 U.S.C. 5333(b). To the ex-
tent that no agreement has been 
reached, the certification will be based 
on terms and conditions determined by 
the Department which are no less pro-
tective than the terms and conditions 
included in the referral pursuant to 
§ 215.3(b)(1). 

(8) Notwithstanding that a certifi-
cation has been issued to the Federal 
Transit Administration pursuant to 
paragraph (d)(7) of this section, no ac-
tion may be taken which would result 
in irreparable harm to employees if 
such action concerns matters subject 
to the steps set forth in paragraph (e) 
of this section. 

(e) If the certification referred to in 
paragraph (d)(7) of this section is not 
based on full mutual agreement of the 
parties, the Department of Labor will 
take the following steps to resolve out-
standing differences: 

(1) The Department will set a sched-
ule that provides for final resolution of 
the disputed issue(s) within sixty (60) 
days of the certification referred to in 
paragraph (d)(7) of this section. 

(2) Within ten (10) days of the 
issuance of the certification referred to 
in paragraph (d)(7) of this section, and 
after reviewing the parties’ descrip-
tions of the disputed issues, the De-
partment will define the issues still in 
dispute and set a schedule for final res-
olution of all such issues. 

(3) The Department may establish a 
briefing schedule, usually allowing no 
more than twenty (20) days for opening 
briefs and no more than ten (10) days 
for reply briefs, when the Department 
deems reply briefs to be beneficial. In 
either event, the Department will issue 
a final certification to the Federal 
Transit Administration no later than 
thirty (30) days after the last briefs are 
due. 

(4) The Department of Labor will de-
cide the manner in which the dispute 
will be resolved. In making this deci-

sion, the Department may consider the 
form(s) of dispute resolution employed 
by the parties in their previous deal-
ings as well as various forms of third 
party dispute resolution that may be 
appropriate. Any dispute resolution 
proceedings will normally be expected 
to commence within thirty (30) days of 
the certification referred to in para-
graph (d)(7) of this section, and the De-
partment will render a final determina-
tion, including the bases therefor, 
within thirty (30) days of the com-
mencement of the proceedings. 

(5) The Department will make avail-
able final decisions it renders on dis-
puted issues. 

(f) Nothing in these guidelines re-
stricts the parties from continuing to 
negotiate/discuss over final terms and 
conditions and seeking a final certifi-
cation of an agreement that meets the 
requirements of the Act prior to the 
issuance of a final determination by 
the Department. 

(g) If, subsequent to the issuance of 
the certification referred to in para-
graph (d)(7) of this section, the parties 
reach an agreement on one or more dis-
puted issues that meets the require-
ments of the Act, and/or the Depart-
ment of Labor issues a final decision 
containing revised terms and condi-
tions, the Department will take appro-
priate steps to substitute the new 
terms and conditions for those pre-
viously certified to the Federal Transit 
Administration. 

(h) Notwithstanding the foregoing, 
the Department retains the right to 
withhold certification where cir-
cumstances inconsistent with the stat-
ute so warrant until such cir-
cumstances have been resolved. 

[60 FR 62969, Dec. 7, 1995, as amended at 64 
FR 40992, July 28, 1999; 73 FR 47055, Aug. 13, 
2008] 

§ 215.4 Employees not represented by 
a labor organization. 

(a) The certification made by the De-
partment of Labor will afford the same 
level of protection to those employees 
who are not represented by labor orga-
nizations. 
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(b) If there is no labor organization 
representing employees, the Depart-
ment of Labor will set forth the protec-
tive terms and conditions in the letter 
of certification. 

§ 215.5 Processing of amendments. 
(a) Grant modifications in the form 

of grant amendments will be trans-
mitted by the Federal Transit Admin-
istration to the Department for review. 
Applications amending a grant for 
which the Department has already cer-
tified fair and equitable arrangements 
to protect the interests of transit em-
ployees affected by the project, will be 
processed by the Department following 
one of the two procedures described in 
paragraphs (a)(1) and (2) of this section. 

(1) When an application amends a 
grant for which the Department has 
previously certified fair and equitable 
arrangements and the amendment 
makes changes to a project that may 
necessitate alternative employee pro-
tections, the Department will conclude 
that the amendment materially 
amends the existing assistance agree-
ment. The Department will refer and/or 
process the labor certification provi-
sions of such an amended grant accord-
ing to procedures specified under 
§§ 215.3 and 215.4, as appropriate. 

(2) When an application amends in a 
manner that is not material a grant for 
which the Department has already cer-
tified fair and equitable arrangements, 
the Department will, on its own initia-
tive and without referral to the par-
ties, certify the subject grant on the 
same terms and conditions as were cer-
tified for the project as originally con-
stituted. The Department’s processing 
of these applications will be expedited 
and copies will be forwarded to inter-
ested parties. 

(b) Budget Revisions that make 
minor changes within the scope of the 
existing grant agreement and do not 
require a Federal Transit Administra-
tion grant amendment, as set forth in 
Federal Transit Administration guid-
ance, will be covered under the Depart-
ment’s original certifications. 

[73 FR 47056, Aug. 13, 2008] 

§ 215.6 The Model Agreement. 
The Model (or National) Agreement 

mentioned in paragraphs (b)(1)(i) and 

(b)(2) of § 215.3 refers to the agreement 
executed on July 23, 1975 by representa-
tives of the American Public Transit 
Association (now known as the Amer-
ican Public Transportation Associa-
tion) and the Amalgamated Transit 
Union and Transport Workers Union of 
America and on July 31, 1975 by rep-
resentatives of the Railway Labor Ex-
ecutives’ Association, Brotherhood of 
Locomotive Engineers, Brotherhood of 
Railway and Airline Clerks and Inter-
national Association of Machinists and 
Aerospace Workers. The agreement is 
intended to serve as a ready-made em-
ployee protective arrangement for 
adoption by local parties in specific op-
erating assistance project situations. 
The Department has determined that 
this agreement provides fair and equi-
table arrangements to protect the in-
terests of employees in general purpose 
operating assistance project situations 
and meets the requirements of 49 
U.S.C. 5333(b). 

[60 FR 62969, Dec. 7, 1995, as amended at 73 
FR 47056, Aug. 13, 2008] 

§ 215.7 The Special Warranty. 

(a) The Special Warranty mentioned 
in paragraph (b)(2) of § 215.3 refers to 
the protective arrangements developed 
for application to the Other Than Ur-
banized program. The warranty ar-
rangement represents the under-
standings of the Department of Labor 
and the Department of Transportation, 
reached in May 1979, with respect to 
the protections to be applied for such 
grants. The Special Warranty provides 
fair and equitable arrangements to pro-
tect the interests of employees and 
meets the requirements of 49 U.S.C. 
5333(b). The Special Warranty Arrange-
ment applicable to OTRB and Other 
Than Urbanized grants will be derived 
from the terms and conditions of the 
May 1979 Special Section 13(c) War-
ranty, and the Department’s subse-
quent experience under 49 U.S.C. 
5333(b). From time to time, the Depart-
ment may update this Special War-
ranty Arrangement to reflect develop-
ments in the employee protection pro-
gram. 

(b) The requirements of 49 U.S.C. 
5333(b) for OTRB and ‘‘Other Than Ur-
banized’’ grants are satisfied through 
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