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is not susceptible of precise definition. 
While it is clear that in every franchise 
a business surrenders some rights, it is 
equally clear that every franchise does 
not necessarily deprive an enterprise of 
its character as an independently 
owned and operated business. This 
matter was the subject of legislative 
consideration in connection with other 
provisions of the 1961 amendments to 
the Act. The Senate Report on the 
amendments, in discussing the effects 
of franchises and similar arrangements 
on the scope of the ‘‘enterprise’’ under 
section 3(r) of the Act, stated as fol-
lows: 

There may be a number of different types 
of arrangements established in such cases. 
The key in each case may be found in the an-
swer to the question, ‘‘Who receives the prof-
its, suffers the losses, sets the wages and 
working conditions of employees, or other-
wise manages the business in those respects 
which are the common attributes of an inde-
pendent businessman operating a business 
for profit?’’ 

* * * * * 

In all of these cases if it is found on the 
basis of all the facts and circumstances that 
the arrangements are so restrictive as to 
products, prices, profits, or management as 
to deny the ‘‘franchised’’ establishment the 
essential prerogative of the ordinary inde-
pendent businessman, the establishment, the 
dealer, or concessionaire will be considered 
an integral part of the related activities of 
the enterprise which grants the franchise, 
rights or concession. (S. Rep. 145, 87th Cong., 
first session, p. 42.) 

Thus there may be a number of dif-
ferent types of arrangements estab-
lished in such cases and the determina-
tion as to whether the arrangements 
have the effect of depriving the enter-
prise of its independent ownership or 
control will necessarily depend on all 
the facts. The fact that the distributor 
hires and controls the employees en-
gaged in distribution of the product 
does not establish the requisite inde-
pendence of the distributor; it is only 
one factor to be considered (Wirtz v. 
Lunsford, 404 F. 2d 693 (C.A. 6).) Ulti-
mately the determination of the pre-
cise scope of such arrangements and 
their effect upon the independent own-
ership and control of the enterprise 
under section 7(b)(3), as well as on the 
question whether such arrangements 

result in creating a larger enterprise, 
rests with the courts. 

§ 794.118 Effect of unrelated activities. 
The term ‘‘independently owned and 

controlled’’ has reference to independ-
ence of ownership and control by oth-
ers. Accordingly, the fact that the pe-
troleum jobber may himself engage in 
other businesses which are not related 
to the enterprise engaged in the whole-
sale or bulk distribution of petroleum 
products, will not affect the question 
whether the petroleum enterprise is 
independently owned or controlled. For 
example, the fact that the wholesale or 
bulk petroleum distributor also owns 
or controls a wholly sep- arate tourist 
lodge enterprise or job printing busi-
ness will not affect the status of his en-
terprise engaged in the wholesale or 
bulk distribution of petroleum prod-
ucts as an ‘‘independently controlled’’ 
enterprise. 

ANNUAL GROSS VOLUME OF SALES 

§ 794.119 Dependence of exemption on 
sales volume of the enterprise. 

It is a requirement of the section 
7(b)(3) exemption that the annual gross 
volume of sales of the enterprise must 
be less than $1 million exclusive of ex-
cise taxes. This dollar volume test is 
separate and distinct from the $250,000 
annual gross volume (of sales made or 
business done) test in section 3(s)(1) of 
the Act. This latter test is for the pur-
pose of determining coverage as an en-
terprise engaged in commerce or in the 
production of goods for commerce; 
whereas the $1 million test is for lim-
iting the 7(b)(3) exemption to enter-
prises with annual sales of less than 
that amount. 

§ 794.120 Meaning of ‘‘annual gross vol-
ume of sales.’’ 

The annual gross volume of sales of 
an enterprise consists of its gross re-
ceipts from all types of sales during a 
12-month period (§ 794.122). The gross 
volume derived from all sales trans-
actions is included, and will embrace 
among other things receipts from serv-
ice, credit, or similar charges. How-
ever, credits for goods returned or ex-
changed (as distinguished from ‘‘trade- 
ins’’), rebates, discounts, and the like 
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are not ordinarily included in the an-
nual gross volume of sales. In deter-
mining whether the million dollar 
limit on annual gross sales volume is 
or is not exceeded, the sales volume 
from all the related activities which 
constitute the enterprise must be in-
cluded; the dollar volume of the entire 
business in all establishments is added 
together. Thus, the gross volume of 
sales will include the receipts from 
sales made by any gasoline service sta-
tions of the enterprise, as well as the 
sales made by any other establish-
ments of the enterprise. These prin-
ciples and their application are consid-
ered in more detail in parts 776 and 779 
of this chapter, which contain general 
discussions of ‘‘annual gross volume’’ 
as used in other provisions of the Act. 

§ 794.121 Exclusion of excise taxes. 
The computation of the annual gross 

volume of sales of the enterprise for 
purposes of section 7(b)(3) is made ‘‘ex-
clusive of excise taxes.’’ It will be 
noted that the excise taxes excludable 
under section 7(b)(3) are not, like those 
referred to in section 3(s)(1) and section 
13(a)(2), limited to those ‘‘at the retail 
level which are separately stated.’’ 
Under section 7(b)(3), therefore, all ex-
cise taxes which are included in the 
sales price may be excluded in com-
puting the annual gross volume of the 
enterprise. 

§ 794.122 Ascertainment of ‘‘annual’’ 
gross sales volume. 

The annual gross volume of sales of 
an enterprise engaged in the wholesale 
or bulk distribution of petroleum prod-
ucts consists of its gross dollar volume 
of sales during a 12-month period. 
Where a computation of annual gross 
volume of sales is necessary to deter-
mine the status of the enterprise under 
section 7(b)(3) of the Act, it must be 
based on the most recent prior experi-
ence which it is practicable to use. 

§ 794.123 Method of computing annual 
volume of sales. 

(a) Where the enterprise, during the 
portion of its current income tax year 
up to the end of the current payroll pe-
riod, has already had a gross volume of 
sales in excess of the amount specified 
in the statute, it is plain that its an-

nual gross volume of sales currently is 
in excess of the statutory amount. 

(b) Where the enterprise has not yet 
in such current year exceeded the stat-
utory amount in its gross volume of 
sales, but has had, in the most recently 
ended year used by it for income tax 
purposes, a gross volume of sales in ex-
cess of the amount specified in the Act, 
the enterprise will be deemed to have 
an annual gross volume of sales in ex-
cess of such statutory amount, unless 
use of the method set forth in para-
graph (c) of this section establishes a 
gross annual volume less than the stat-
utory amount. 

(c) When it is necessary to make a 
computation of the annual gross vol-
ume of sales of the enterprise the fol-
lowing method shall be used: At the be-
ginning of each calendar quarter (Jan. 
1–Mar. 31; Apr. 1–June 30; July 1–Sept. 
30; Oct. 1–Dec. 31), the gross receipts 
from all of its sales during the annual 
period (12 calendar months) which im-
mediately precedes the current cal-
endar quarter, is totaled. In this man-
ner the employer, by calculating the 
sales of his enterprise, will know 
whether or not the dollar volume tests 
have been met for the purpose of com-
plying with the law in the workweeks 
ending in the current calendar quarter. 

§ 794.124 Computations on a fiscal 
year basis. 

Some enterprises operate on a fiscal 
year, consisting of an annual period 
different from the calendar year, for 
income tax or sales or other account-
ing purposes. Such enterprises in ap-
plying the method of computation in 
§ 794.123(c) may use the four quarters of 
the fiscal period instead of the four 
quarters of the calendar year. Once 
adopted, the same basis must be used 
in subsequent calculations. 

§ 794.125 Grace period of 1 month for 
compliance. 

Where it is not practicable to com-
pute the annual gross volume of sales 
under § 794.123 or § 794.124 in time to de-
termine obligations under the Act for 
the current quarter, an enterprise may 
use a 1-month grace period. If this 1- 
month grace period is used, the com-
putations made under those sections 
will determine its obligations under 

VerDate Mar<15>2010 19:30 Aug 20, 2012 Jkt 226113 PO 00000 Frm 00770 Fmt 8010 Sfmt 8010 Q:\29\29V3.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2012-09-05T07:43:29-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




