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attorneys’ fees or costs specifically au-
thorized under federal law. 

(c) Restitution, recoupment, or setoff. 
(1) Where an employee successfully 
challenges a waiver agreement, cov-
enant not to sue, or other equivalent 
arrangement, and prevails on the mer-
its of an ADEA claim, courts have the 
discretion to determine whether an em-
ployer is entitled to restitution, 
recoupment or setoff (hereinafter, ‘‘re-
duction’’) against the employee’s mon-
etary award. A reduction never can ex-
ceed the amount recovered by the em-
ployee, or the consideration the em-
ployee received for signing the waiver 
agreement, covenant not to sue, or 
other equivalent arrangement, which-
ever is less. 

(2) In a case involving more than one 
plaintiff, any reduction must be ap-
plied on a plaintiff-by-plaintiff basis. 
No individual’s award can be reduced 
based on the consideration received by 
any other person. 

(d) No employer may abrogate its du-
ties to any signatory under a waiver 
agreement, covenant not to sue, or 
other equivalent arrangement, even if 
one or more of the signatories or the 
EEOC successfully challenges the va-
lidity of that agreement under the 
ADEA. 

[65 FR 77446, Dec. 11, 2000] 

Subpart C—Administrative 
Exemptions 

SOURCE: 44 FR 38459, July 2, 1979, unless 
otherwise noted. Redesignated at 72 FR 72944, 
Dec. 26, 2007. 

§ 1625.30 Administrative exemptions; 
procedures. 

(a) Section 9 of the Act provides that, 

In accordance with the provisions of sub-
chapter II of chapter 5, of title 5, United 
States Code, the Secretary of Labor * * * 
may establish such reasonable exemptions to 
and from any or all provisions of this Act as 
he may find necessary and proper in the pub-
lic interest. 

(b) The authority conferred on the 
Commission by section 9 of the Act to 
establish reasonable exemptions will be 
exercised with caution and due regard 
for the remedial purpose of the statute 
to promote employment of older per-

sons based on their ability rather than 
age and to prohibit arbitrary age dis-
crimination in employment. Adminis-
trative action consistent with this 
statutory purpose may be taken under 
this section, with or without a request 
therefor, when found necessary and 
proper in the public interest in accord-
ance with the statutory standards. No 
formal procedures have been prescribed 
for requesting such action. However, a 
reasonable exemption from the Act’s 
provisions will be granted only if it is 
decided, after notice published in the 
FEDERAL REGISTER giving all inter-
ested persons an opportunity to 
present data, views, or arguments, that 
a strong and affirmative showing has 
been made that such exemption is in 
fact necessary and proper in the public 
interest. Request for such exemption 
shall be submitted in writing to the 
Commission. 

§ 1625.31 Special employment pro-
grams. 

(a) Pursuant to the authority con-
tained in section 9 of the Act and in ac-
cordance with the procedure provided 
therein and in § 1625.30(b) of this part, 
it has been found necessary and proper 
in the public interest to exempt from 
all prohibitions of the Act all activities 
and programs under Federal contracts 
or grants, or carried out by the public 
employment services of the several 
States, designed exclusively to provide 
employment for, or to encourage the 
employment of, persons with special 
employment problems, including em-
ployment activities and programs 
under the Manpower Development and 
Training Act of 1962, Pub. L. No. 87–415, 
76 Stat. 23 (1962), as amended, and the 
Economic Opportunity Act of 1964, 
Pub. L. No. 88–452, 78 Stat. 508 (1964), as 
amended, for persons among the long- 
term unemployed, individuals with dis-
abilities, members of minority groups, 
older workers, or youth. Questions con-
cerning the application of this exemp-
tion shall be referred to the Commis-
sion for decision. 

(b) Any employer, employment agen-
cy, or labor organization the activities 
of which are exempt from the prohibi-
tions of the Act under paragraph (a) of 
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this section shall maintain and pre-
serve records containing the same in-
formation and data that is required of 
employers, employment agencies, and 
labor organizations under §§ 1627.3, 
1627.4, and 1627.5, respectively. 

[44 FR 38459, July 2, 1979, as amended at 52 
FR 32296, Aug. 27, 1987; 55 FR 24078, June 14, 
1990; 57 FR 4158, Feb. 4, 1992; 72 FR 72944, Dec. 
26, 2007; 74 FR 63984, Dec. 7, 2009] 

§ 1625.32 Coordination of retiree 
health benefits with Medicare and 
State health benefits. 

(a) Definitions. 
(1) Employee benefit plan means an 

employee benefit plan as defined in 29 
U.S.C. 1002(3). 

(2) Medicare means the health insur-
ance program available pursuant to 
Title XVIII of the Social Security Act, 
42 U.S.C. 1395 et seq. 

(3) Comparable State health benefit 
plan means a State-sponsored health 
benefit plan that, like Medicare, pro-
vides retired participants who have at-
tained a minimum age with health ben-
efits, whether or not the type, amount 
or value of those benefits is equivalent 
to the type, amount or value of the 
health benefits provided under Medi-
care. 

(b) Exemption. Some employee benefit 
plans provide health benefits for re-
tired participants that are altered, re-
duced or eliminated when the partici-
pant is eligible for Medicare health 
benefits or for health benefits under a 
comparable State health benefit plan, 
whether or not the participant actually 
enrolls in the other benefit program. 
Pursuant to the authority contained in 
section 9 of the Act, and in accordance 
with the procedures provided therein 
and in § 1625.30(b) of this part, it is 
hereby found necessary and proper in 
the public interest to exempt from all 
prohibitions of the Act such coordina-
tion of retiree health benefits with 
Medicare or a comparable State health 
benefit plan. 

(c) Scope of Exemption. This exemp-
tion shall be narrowly construed. No 
other aspects of ADEA coverage or em-
ployment benefits other than those 
specified in paragraph (b) of this sec-
tion are affected by the exemption. 
Thus, for example, the exemption does 
not apply to the use of eligibility for 

Medicare or a comparable State health 
benefit plan in connection with any 
act, practice or benefit of employment 
not specified in paragraph (b) of this 
section. Nor does it apply to the use of 
the age of eligibility for Medicare or a 
comparable State health benefit plan 
in connection with any act, practice or 
benefit of employment not specified in 
paragraph (b) of this section. 

APPENDIX TO § 1625.32—QUESTIONS AND AN-
SWERS REGARDING COORDINATION OF RE-
TIREE HEALTH BENEFITS WITH MEDICARE 
AND STATE HEALTH BENEFITS 

Q1. Why is the Commission issuing an ex-
emption from the Act? 

A1. The Commission recognizes that while 
employers are under no legal obligation to 
offer retiree health benefits, some employers 
choose to do so in order to maintain a com-
petitive advantage in the marketplace— 
using these and other benefits to attract and 
retain the best talent available to work for 
their organizations. Further, retiree health 
benefits clearly benefit workers, allowing 
such individuals to acquire affordable health 
insurance coverage at a time when private 
health insurance coverage might otherwise 
be cost prohibitive. The Commission believes 
that it is in the best interest of both employ-
ers and employees for the Commission to 
pursue a policy that permits employers to 
offer these benefits to the greatest extent 
possible. 

Q2. Does the exemption mean that the Act 
no longer applies to retirees? 

A2. No. Only the practice of coordinating 
retiree health benefits with Medicare (or a 
comparable State health benefit plan) as 
specified in paragraph (b) of this section is 
exempt from the Act. In all other contexts, 
the Act continues to apply to retirees to the 
same extent that it did prior to the issuance 
of this section. 

Q3. May an employer offer a ‘‘carve-out 
plan’’ for retirees who are eligible for Medi-
care or a comparable State health plan? 

A3. Yes. A ‘‘carve-out plan’’ reduces the 
benefits available under an employee benefit 
plan by the amount payable by Medicare or 
a comparable State health plan. Employers 
may continue to offer such ‘‘carve-out 
plans’’and make Medicare or a comparable 
State health plan the primary payer of 
health benefits for those retirees eligible for 
Medicare or the comparable State health 
plan. 

Q4. Does the exemption also apply to de-
pendent and/or spousal health benefits that 
are included as part of the health benefits 
provided for retired participants? 

A4. Yes. Because dependent and/or spousal 
health benefits are benefits provided to the 
retired participant, the exemption applies to 
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