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practice is responsible for isolating and 
identifying the specific employment 
practice that allegedly causes any ob-
served statistical disparities. 

(d) Whenever the ‘‘reasonable factors 
other than age’’ defense is raised, the 
employer bears the burdens of produc-
tion and persuasion to demonstrate the 
defense. The ‘‘reasonable factors other 
than age’’ provision is not available as 
a defense to a claim of disparate treat-
ment. 

(e)(1) A reasonable factor other than 
age is a non-age factor that is objec-
tively reasonable when viewed from the 
position of a prudent employer mindful 
of its responsibilities under the ADEA 
under like circumstances. Whether a 
differentiation is based on reasonable 
factors other than age must be decided 
on the basis of all the particular facts 
and circumstances surrounding each 
individual situation. To establish the 
RFOA defense, an employer must show 
that the employment practice was both 
reasonably designed to further or 
achieve a legitimate business purpose 
and administered in a way that reason-
ably achieves that purpose in light of 
the particular facts and circumstances 
that were known, or should have been 
known, to the employer. 

(2) Considerations that are relevant 
to whether a practice is based on a rea-
sonable factor other than age include, 
but are not limited to: 

(i) The extent to which the factor is 
related to the employer’s stated busi-
ness purpose; 

(ii) The extent to which the employer 
defined the factor accurately and ap-
plied the factor fairly and accurately, 
including the extent to which man-
agers and supervisors were given guid-
ance or training about how to apply 
the factor and avoid discrimination; 

(iii) The extent to which the em-
ployer limited supervisors’ discretion 
to assess employees subjectively, par-
ticularly where the criteria that the 
supervisors were asked to evaluate are 
known to be subject to negative age- 
based stereotypes; 

(iv) The extent to which the em-
ployer assessed the adverse impact of 
its employment practice on older 
workers; and 

(v) The degree of the harm to individ-
uals within the protected age group, in 

terms of both the extent of injury and 
the numbers of persons adversely af-
fected, and the extent to which the em-
ployer took steps to reduce the harm, 
in light of the burden of undertaking 
such steps. 

(3) No specific consideration or com-
bination of considerations need be 
present for a differentiation to be based 
on reasonable factors other than age. 
Nor does the presence of one of these 
considerations automatically establish 
the defense. 

(f) A differentiation based on the av-
erage cost of employing older employ-
ees as a group is unlawful except with 
respect to employee benefit plans 
which qualify for the section 4(f)(2) ex-
ception to the Act. 

[46 FR 47726, Sept. 29, 1981, as amended at 77 
FR 19095, Mar. 30, 2012] 

§ 1625.8 Bona fide seniority systems. 

Section 4(f)(2) of the Act provides 
that 

* * * It shall not be unlawful for an em-
ployer, employment agency, or labor organi-
zation * * * to observe the terms of a bona 
fide seniority system * * * which is not a 
subterfuge to evade the purposes of this Act 
except that no such seniority system * * * 
shall require or permit the involuntary re-
tirement of any individual specified by sec-
tion 12(a) of this Act because of the age of 
such individual. * * * 

(a) Though a seniority system may 
be qualified by such factors as merit, 
capacity, or ability, any bona fide se-
niority system must be based on length 
of service as the primary criterion for 
the equitable allocation of available 
employment opportunities and prerog-
atives among younger and older work-
ers. 

(b) Adoption of a purported seniority 
system which gives those with longer 
service lesser rights, and results in dis-
charge or less favored treatment to 
those within the protection of the Act, 
may, depending upon the cir-
cumstances, be a ‘‘subterfuge to evade 
the purposes’’ of the Act. 

(c) Unless the essential terms and 
conditions of an alleged seniority sys-
tem have been communicated to the af-
fected employees and can be shown to 
be applied uniformly to all of those af-
fected, regardless of age, it will not be 
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considered a bona fide seniority system 
within the meaning of the Act. 

(d) It should be noted that seniority 
systems which segregate, classify, or 
otherwise discriminate against individ-
uals on the basis of race, color, reli-
gion, sex, or national origin, are pro-
hibited under title VII of the Civil 
Rights Act of 1964, where that Act oth-
erwise applies. The ‘‘bona fides’’ of 
such a system will be closely scruti-
nized to ensure that such a system is, 
in fact, bona fide under the ADEA. 

[53 FR 15673, May 3, 1988] 

§ 1625.9 Prohibition of involuntary re-
tirement. 

(a)(1) As originally enacted in 1967, 
section 4(f)(2) of the Act provided: 

It shall not be unlawful * * * to observe 
the terms of a bona fide seniority system or 
any bona fide employee benefit plan such as 
a retirement, pension, or insurance plan, 
which is not a subterfuge to evade the pur-
poses of this Act, except that no such em-
ployee benefit plan shall excuse the failure 
to hire any individual * * *. 

The Department of Labor interpreted 
the provision as ‘‘Authoriz[ing] invol-
untary retirement irrespective of age: 
Provided, That such retirement is pur-
suant to the terms of a retirement or 
pension plan meeting the requirements 
of section 4(f)(2).’’ See 34 FR 9709 (June 
21, 1969). The Department took the po-
sition that in order to meet the re-
quirements of section 4(f)(2), the invol-
untary retirement provision had to be 
(i) contained in a bona fide pension or 
retirement plan, (ii) required by the 
terms of the plan and not optional, and 
(iii) essential to the plan’s economic 
survival or to some other legitimate 
business purpose—i.e., the provision 
was not in the plan as the result of ar-
bitrary discrimination on the basis of 
age. 

(2) As revised by the 1978 amend-
ments, section 4(f)(2) was amended by 
adding the following clause at the end: 

and no such seniority system or employee 
benefit plan shall require or permit the in-
voluntary retirement of any individual spec-
ified by section 12(a) of this Act because of 
the age of such individual * * *. 

The Conference Committee Report ex-
pressly states that this amendment is 
intended ‘‘to make absolutely clear one 

of the original purposes of this provi-
sion, namely, that the exception does 
not authorize an employer to require 
or permit involuntary retirement of an 
employee within the protected age 
group on account of age’’ (H.R. Rept. 
No. 95–950, p. 8). 

(b)(1) The amendment applies to all 
new and existing seniority systems and 
employee benefit plans. Accordingly, 
any system or plan provision requiring 
or permitting involuntary retirement 
is unlawful, regardless of whether the 
provision antedates the 1967 Act or the 
1978 amendments. 

(2) Where lawsuits pending on the 
date of enactment (April 6, 1978) or 
filed thereafter challenge involuntary 
retirements which occurred either be-
fore or after that date, the amendment 
applies. 

(c)(1) The amendment protects all in-
dividuals covered by section 12(a) of 
the Act. Section 12(a) was amended in 
October of 1986 by the Age Discrimina-
tion in Employment Amendments of 
1986, Pub. L. 99–592, 100 Stat. 3342 (1986), 
which removed the age 70 limit. Sec-
tion 12(a) provides that the Act’s prohi-
bitions shall be limited to individuals 
who are at least forty years of age. Ac-
cordingly, unless a specific exemption 
applies, an employer can no longer 
force retirement or otherwise discrimi-
nate on the basis of age against an in-
dividual because (s)he is 70 or older. 

(2) The amendment to section 12(a) of 
the Act became effective on January 1, 
1987, except with respect to any em-
ployee subject to a collective bar-
gaining agreement containing a provi-
sion that would be superseded by such 
amendment that was in effect on June 
30, 1986, and which terminates after 
January 1, 1987. In that case, the 
amendment is effective on the termi-
nation of the agreement or January 1, 
1990, whichever comes first. 

(d) Neither section 4(f)(2) nor any 
other provision of the Act makes it un-
lawful for a plan to permit individuals 
to elect early retirement at a specified 
age at their own option. Nor is it un-
lawful for a plan to require early re-
tirement for reasons other than age. 

[46 FR 47726, Sept. 29, 1981, as amended at 52 
FR 23811, June 25, 1987; 53 FR 5973, Feb. 29, 
1988] 
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