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§1635.11 Construction.

(a) Relationship to other laws, gen-
erally. This part does not—

(1) Limit the rights or protections of
an individual under any other Federal,
State, or local law that provides equal
or greater protection to an individual
than the rights or protections provided
for under this part, including the
Americans with Disabilities Act of 1990
(42 U.S.C. 12101 et seq.), the Rehabilita-
tion Act of 1973 (29 U.S.C. 701 et seq.),
and State and local laws prohibiting
genetic discrimination or discrimina-
tion on the basis of disability;

(2) Apply to the Armed Forces Repos-
itory of Specimen Samples for the
Identification of Remains;

(3) Limit or expand the protections,
rights, or obligations of employees or
employers under applicable workers’
compensation laws;

(4) Limit the authority of a Federal
department or agency to conduct or
sponsor occupational or other health
research in compliance with the regu-
lations and protections provided for
under 45 CFR part 46;

(5) Limit the statutory or regulatory
authority of the Occupational Safety
and Health Administration or the Mine
Safety and Health Administration to
promulgate or enforce workplace safe-
ty and health laws and regulations; or

(6) Require any specific benefit for an
employee or member or a family mem-
ber of an employee or member (such as
additional coverage for a particular
health condition that may have a ge-
netic basis) under any group health
plan or health insurance issuer offering
group health insurance coverage in
connection with a group health plan.

(b) Relation to certain Federal laws
governing health coverage. (1) General:
Nothing in GINA Title II provides for
enforcement of, or penalties for, viola-
tion of any requirement or prohibition
of a covered entity subject to enforce-
ment under:

(i) Amendments made by Title I of
GINA.

(ii) Section 701(a) of the Employee
Retirement Income Security Act (29
U.S.C. 1181) (ERISA), section 2704(a) of
the Public Health Service Act, and sec-
tion 9801(a) of the Internal Revenue
Code (26 U.S.C. 9801(a)), as such sec-
tions apply with respect to genetic in-
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formation pursuant to section
701(b)(1)(B) of ERISA, section

2704(b)(1)(B) of the Public Health Serv-
ice Act, and section 9801(b)(1)(B) of the
Internal Revenue Code, respectively, of
such sections, which prohibit a group
health plan or a health insurance
issuer in the group market from impos-
ing a preexisting condition exclusion
based solely on genetic information, in
the absence of a diagnosis of a condi-
tion;

(iii) Section 702(a)(1)(F) of ERISA (29
U.S.C. 1182(a)(1)(F')), section 2705(a)(6)
of the Public Health Service Act, and
section 9802(a)(1)(F) of the Internal
Revenue Code (26 U.S.C. 9802(a)(1)(F)),
which prohibit a group health plan or a
health insurance issuer in the group
market from discriminating against in-
dividuals in eligibility and continued
eligibility for benefits based on genetic
information; or

(iv) Section 702(b)(1) of ERISA (29
U.S.C. 1182(b)(1)), section 2705(b)(1) of
the Public Health Service Act, and sec-
tion 9802(b)(1) of the Internal Revenue
Code (26 U.S.C. 9802(b)(1)), as such sec-
tions apply with respect to genetic in-
formation as a health status-related
factor, which prohibit a group health
plan or a health insurance issuer in the
group market from discriminating
against individuals in premium or con-
tribution rates under the plan or cov-
erage based on genetic information.

(2) Application. The application of
paragraph (b)(1) of this section is in-
tended to prevent Title II causes of ac-
tion from being asserted regarding
matters subject to enforcement under
Title I or the other genetics provisions
for group coverage in ERISA, the Pub-
lic Health Service Act, and the Inter-
nal Revenue Code. The firewall seeks
to ensure that health plan or issuer
provisions or actions are addressed and
remedied through ERISA, the Public
Health Service Act, or the Internal
Revenue Code, while actions taken by
employers and other GINA Title II cov-
ered entities are remedied through
GINA Title II. Employers and other
GINA Title II covered entities would
remain liable for any of their actions
that violate Title II, even where those
actions involve access to health bene-
fits, because such benefits are within
the definition of compensation, terms,
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conditions, or privileges of employ-
ment. For example, an employer that
fires an employee because of antici-
pated high health claims based on ge-
netic information remains subject to
liability under Title II. On the other
hand, health plan or issuer provisions
or actions related to the imposition of
a preexisting condition exclusion; a
health plan’s or issuer’s discrimination
in health plan eligibility, benefits, or
premiums based on genetic informa-
tion; a health plan’s or issuer’s request
that an individual undergo a genetic
test; and/or a health plan’s or issuer’s
collection of genetic information re-
main subject to enforcement under
Title I exclusively. For example:

(i) If an employer contracts with a
health insurance issuer to request ge-
netic information, the employer has
committed a Title II violation. In addi-
tion, the issuer may have violated
Title I of GINA.

(ii) If an employer directs his em-
ployees to undergo mandatory genetic
testing in order to be eligible for
health benefits, the employer has com-
mitted a Title II violation.

(iii) If an employer or union amends
a health plan to require an individual
to undergo a genetic test, then the em-
ployer or union is liable for a violation
of Title II. In addition, the health
plan’s implementation of the require-
ment may subject the health plan to 1i-
ability under Title 1.

(c) Relationship to authorities under
GINA Title 1. GINA Title II does not
prohibit any group health plan or
health insurance issuer offering group
health insurance coverage in connec-
tion with a group health plan from en-
gaging in any action that is authorized
under any provision of law noted in
§1635.11(b) of this part, including any
implementing regulations mnoted in
§1635.11(b).

(d) Relationship to HIPAA Privacy Reg-
ulations. This part does not apply to ge-
netic information that is protected
health information subject to the regu-
lations issued by the Secretary of
Health and Human Services pursuant
to section 264(c) of the Health Insur-
ance Portability and Accountability
Act of 1996.
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§1635.12 Medical information that is
not genetic information.

(a) Medical information about a mani-
fested disease, disorder, or pathological
condition. (1) A covered entity shall not
be considered to be in violation of this
part based on the use, acquisition, or
disclosure of medical information that
is not genetic information about a
manifested disease, disorder, or patho-
logical condition of an employee or
member, even if the disease, disorder,
or pathological condition has or may
have a genetic basis or component.

(2) Notwithstanding paragraph (a)(1)
of this section, the acquisition, use,
and disclosure of medical information
that is not genetic information about a
manifested disease, disorder, or patho-
logical condition is subject to applica-
ble limitations under sections 103(d)(1)—
(4) of the Americans with Disabilities
Act (42 U.S.C. 12112(d)(1)-(4)), and regu-
lations at 29 CFR 1630.13, 1630.14, and
1630.16.

(b) Genetic information related to a
manifested disease, disorder, or patholog-
ical condition. Notwithstanding para-
graph (a) of this section, genetic infor-
mation about a manifested disease, dis-
order, or pathological condition is sub-
ject to the requirements and prohibi-
tions in sections 202 through 206 of
GINA and §§1635.4 through 1635.9 of this
part.

PART 1640—PROCEDURES FOR CO-
ORDINATING THE INVESTIGATION
OF COMPLAINTS OR CHARGES
OF EMPLOYMENT DISCRIMINA-
TION BASED ON DISABILITY SUB-
JECT TO THE AMERICANS WITH
DISABILITIES ACT AND SECTION
504 OF THE REHABILITATION ACT
OF 1973

Sec.

1640.1
1640.2
1640.3
1640.4

Purpose and application.

Definitions.

Exchange of information.

Confidentiality.

1640.5 Date of receipt.

1640.6 Processing of complaints of employ-
ment discrimination filed with an agency
other than the EEOC.

1640.7 Processing of charges of employment
discrimination filed with the EEOC.

424



		Superintendent of Documents
	2012-08-03T13:24:31-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




