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Families’’ and section 242 ‘‘Mortgage 
Insurance for Nonprofit Hospitals’’ 
thereto. 

(51) Public Health Service Act Amend-
ment (Alcoholic and Narcotic Addict Re-
habilitation Amendments of 1968) (42 
U.S.C. 2681, et seq.). This act provides 
for grants to a public and nonprofit pri-
vate agency or organization for con-
struction projects consisting of any fa-
cilities (including post-hospitalization 
treatment facilities for the prevention 
and treatment of alcoholism or treat-
ment of narcotic addicts.) 

(52) Vocational Education Amendments 
of 1968 (20 U.S.C. 1246). This act pro-
vides for grants to States for the con-
struction of area vocational education 
school facilities. The act further pro-
vides grants to public educational 
agencies, organizations, or institutions 
for construction of residential schools 
to provide vocational education for the 
purpose of demonstrating the feasi-
bility and desirability of such schools. 
The act still further provides grants to 
State boards, to colleges and univer-
sities, to public educational agencies, 
organizations or institutions to reduce 
the cost of borrowing funds for the con-
struction of residential schools and 
dormitories. 

(53) Postal Reorganization Act (39 
U.S.C. 410(d)(2)). This Act provides for 
construction, modification, alteration, 
repair, and other improvements of 
postal facilities located in leased build-
ings. 

(54) Airport and Airway Development 
Act of 1970 (Pub. L. 91–258, section 
52(b)(7)). This Act provides for Federal 
financial assistance to States and lo-
calities for the construction, improve-
ment, or repair of public airports. 

(55) (i) Public Law 91–230. This Act 
provides for federal financial assist-
ance to institutions of higher learning 
for the construction of a National Cen-
ter on Educational Media and Mate-
rials for the Handicapped. The program 
under this statute expires on July 1, 
1971. Public Law 91–230, section 662(1). 

(ii) Education of the Handicapped Act 
(20 U.S.C. 12326, 1404(a)). This Act pro-
vides for financial assistance to States 
for construction, expansion, remod-
eling, or alteration of facilities for the 
education of handicapped children at 

the preschool, elementary school, and 
secondary school levels. 

(56) Housing and Urban Development 
Act of 1970 (Pub. L. 91–609, section 
707(b)). This Act provides for grants to 
States and local public agencies to help 
finance the development of open-space 
or other land in urban areas for open- 
space uses. This Act becomes effective 
on July 1, 1971. 

(57) Developmental Disabilities Services 
and Facilities Construction Amendments 
of 1970 (Pub. L. 91–517, section 135(a)(5)). 
This Act authorizes grants to States 
for construction of facilities for the 
provision of services to persons with 
developmental disabilities who are un-
able to pay for such services. 

(58) Rail Passenger Service Act of 1970 
(Pub. L. 91–518, section 405(d)). This stat-
ute provides that the National Rail-
road Passenger Corporation may con-
struct physical facilities necessary to 
intercity rail passenger operations 
within the basic national rail pas-
senger system designated by the Sec-
retary of Transportation. 

(c) VA and FHA housing. In the course 
of the legislative development of sec-
tion 107, it was recognized that section 
107 would not apply to housing con-
struction for which insurance was 
issued by the Federal Housing Author-
ity and Veterans’ Administration for 
individual home ownership. Concerning 
construction under the National Hous-
ing Act, Reorganization Plan No. 14 of 
1950 applies to construction which is 
subject to the minimum wage require-
ments of section 212(a) thereof (12 
U.S.C. 1715c). 

§ 1926.13 Interpretation of statutory 
terms. 

(a) The terms construction, alteration, 
and repair used in section 107 of the Act 
are also used in section 1 of the Davis- 
Bacon Act (40 U.S.C. 276a), providing 
minimum wage protection on Federal 
construction contracts, and section 1 of 
the Miller Act (40 U.S.C. 270a), pro-
viding performance and payment bond 
protection on Federal construction 
contracts. Similarly, the terms con-
tractor and subcontractor are used in 
those statutes, as well as in Copeland 
(Anti-Kickback) Act (40 U.S.C. 276c) 
and the Contract Work Hours and Safe-
ty Standards Act itself, which apply 
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concurrently with the Miller Act and 
the Davis-Bacon Act on Federal con-
struction contracts and also apply to 
most federally assisted construction 
contracts. The use of the same or iden-
tical terms in these statutes which 
apply concurrently with section 107 of 
the Act have considerable precedential 
value in ascertaining the coverage of 
section 107. 

(b) It should be noted that section 1 
of the Davis-Bacon Act limits min-
imum wage protection to laborers and 
mechanics ‘‘employed directly’’ upon 
the ‘‘site of the work.’’ There is no 
comparable limitation in section 107 of 
the Act. Section 107 expressly requires 
as a self-executing condition of each 
covered contract that no contractor or 
subcontractor shall require ‘‘any la-
borer or mechanic employed in the per-
formance of the contract to work in 
surroundings or under working condi-
tions which are unsanitary, hazardous, 
or dangerous to his health or safety’’ as 
these health and safety standards are 
applied in the rules of the Secretary of 
Labor. 

(c) The term subcontractor under sec-
tion 107 is considered to mean a person 
who agrees to perform any part of the 
labor or material requirements of a 
contract for construction, alteration or 
repair. Cf. MacEvoy Co. v. United 
States, 322 U.S. 102, 108–9 (1944). A per-
son who undertakes to perform a por-
tion of a contract involving the fur-
nishing of supplies or materials will be 
considered a ‘‘subcontractor’’ under 
this part and section 107 if the work in 
question involves the performance of 
construction work and is to be per-
formed: (1) Directly on or near the con-
struction site, or (2) by the employer 
for the specific project on a customized 
basis. Thus, a supplier of materials 
which will become an integral part of 
the construction is a ‘‘subcontractor’’ 
if the supplier fabricates or assembles 
the goods or materials in question spe-
cifically for the construction project 
and the work involved may be said to 
be construction activity. If the goods 
or materials in question are ordinarily 
sold to other customers from regular 
inventory, the supplier is not a ‘‘sub-
contractor.’’ Generally, the furnishing 
of prestressed concrete beams and 
prestressed structural steel would be 

considered manufacturing; therefore a 
supplier of such materials would not be 
considered a ‘‘subcontractor.’’ An ex-
ample of material supplied ‘‘for the 
specific project on a customized basis’’ 
as that phrase is used in this section 
would be ventilating ducts, fabricated 
in a shop away from the construction 
job site and specifically cut for the 
project according to design specifica-
tions. On the other hand, if a con-
tractor buys standard size nails from a 
foundry, the foundry would not be a 
covered ‘‘subcontractor.’’ Ordinarily a 
contract for the supplying of construc-
tion equipment to a contractor would 
not, in and of itself, be considered a 
‘‘subcontractor’’ for purposes of this 
part. 

§ 1926.14 Federal contract for ‘‘mixed’’ 
types of performance. 

(a) It is the intent of the Congress to 
provide safety and health protection of 
Federal, federally financed, or feder-
ally assisted construction. See, for ex-
ample, H. Report No. 91–241, 91st Cong., 
first session, p. 1 (1969). Thus, it is clear 
that when a Federal contract calls for 
mixed types of performance, such as 
both manufacturing and construction, 
section 107 would apply to the con-
struction. By its express terms, section 
107 applies to a contract which is ‘‘for 
construction, alteration, and/or re-
pair.’’ Such a contract is not required 
to be exclusively for such services. The 
application of the section is not lim-
ited to contracts which permit an over-
all characterization as ‘‘construction 
contracts.’’ The text of section 107 is 
not so limited. 

(b) When the mixed types of perform-
ances include both construction and 
manufacturing, see also § 1926.15(b) con-
cerning the relationship between the 
Walsh-Healey Public Contracts Act and 
section 107. 

§ 1926.15 Relationship to the Service 
Contract Act; Walsh-Healey Public 
Contracts Act. 

(a) A contract for ‘‘construction’’ is 
one for nonpersonal service. See, e.g., 
41 CFR 1–1.208. Section 2(e) of the Serv-
ice Contract Act of 1965 requires as a 
condition of every Federal contract 
(and bid specification therefor) exceed-
ing $2,500, the ‘‘principal purpose’’ of 
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