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(b)(1) The Assistant Secretary may 
request the petitioner for additional 
facts and may take such other actions 
as are considered appropriate such as: 

(i) Publishing the petition for public 
comment; 

(ii) Holding informal discussion on 
the issues raised by the petition with 
the State and other persons affected; or 

(iii) Holding an informal hearing in 
accordance with § 1902.13 of this chap-
ter. 

(2) Any such petition shall be consid-
ered and acted upon within a reason-
able time. Prompt notice shall be given 
of the denial in whole or in part of any 
petition and the notice shall be accom-
panied by a brief statement of the 
grounds for the denial. A denial of a pe-
tition does not preclude future action 
on those issues or any other issues 
raised regarding a State plan. 

Subpart B—Notice of Formal 
Proceeding 

§ 1955.10 Publication of notice of for-
mal proceeding. 

(a) The Assistant Secretary, prior to 
any notice of a formal proceeding 
under this subpart, shall by letter, pro-
vide the State with an opportunity to 
show cause within 45 days why a pro-
ceeding should not be instituted for 
withdrawal of approval of a plan or any 
portion thereof. When a State fails to 
show cause why a formal proceeding 
for withdrawal of approval should not 
be instituted, the State shall be 
deemed to have waived its right to a 
formal proceeding under paragraph (b) 
of this section and the Assistant Sec-
retary shall cause to be published in 
the FEDERAL REGISTER a notice of 
withdrawal of approval of the State 
plan. 

(b)(1) Whenever the Assistant Sec-
retary, on the basis of a petition under 
§ 1955.5 or on his own initiative, deter-
mines that approval of a State plan or 
any portion thereof should be with-
drawn, and the State has not waived its 
right under § 1955.3(b) or paragraph (a) 
of this section to a formal proceeding, 
he shall publish a notice of proposed 
withdrawal in the FEDERAL REGISTER 
as set out in § 1955.11 and cause such no-
tice, in the form of a complaint, to be 

served on the State in accordance with 
§ 1955.15. 

(2) Not later than 5 days following 
the publication of the notice in the 
FEDERAL REGISTER, the State agency 
shall publish, or cause to be published, 
within the State reasonable notice con-
taining a summary of the information 
in the Federal notice, as well as the lo-
cation or locations where a copy of the 
full notice is available for inspection 
and public copying. 

(3) Two copies of such notice shall be 
served on the Assistant Secretary in 
accordance with § 1955.15. 

(c) Not less than 30 days following 
publication of the notice in the FED-
ERAL REGISTER, the State shall submit 
a statement of those items in the no-
tice which are being contested and a 
brief statement of the facts relied 
upon, including whether the use of wit-
nesses is intended. This statement 
shall be served on the Assistant Sec-
retary in accordance with § 1955.15. 
When a State fails to respond to the 
notice of proposed withdrawal under 
paragraph (b)(1) of this section, the 
State shall be deemed to have waived 
its right to a formal proceeding and the 
Assistant Secretary shall cause to be 
published in the FEDERAL REGISTER a 
notice of withdrawal of approval. 

§ 1955.11 Contents of notice of formal 
proceeding. 

(a) A notice of a formal proceeding 
published under § 1955.10 shall include: 

(1) A statement on the nature of the 
proceeding and addresses for filing all 
papers; 

(2) The legal authority under which 
the proceeding is to be held; 

(3) A description of the issues and the 
grounds for the Assistant Secretary’s 
proposed withdrawal of approval; 

(4) A specified period, generally not 
less than 30 days after publication of 
the notice in the FEDERAL REGISTER, 
for the State to submit a response to 
the statement of issues in the notice; 

(5) A provision for designation of an 
administrative law judge under 5 
U.S.C. 3105 to preside over the pro-
ceeding. 

(b) A copy of the notice of the pro-
ceeding stating the basis for the Assist-
ant Secretary’s determination that ap-
proval of the plan, or any portion 
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thereof, should be withdrawn shall be 
referred to the administrative law 
judge. 

§ 1955.12 Administrative law judge; 
powers and duties. 

(a) The administrative law judge ap-
pointed under 5 U.S.C. 3105 and des-
ignated by the Chief Administrative 
Law Judge to preside over a proceeding 
shall have all powers necessary and ap-
propriate to conduct a fair, full, and 
impartial proceeding, including the fol-
lowing: 

(1) To administer oaths and affirma-
tions; 

(2) To rule upon offers of proof and 
receive relevant evidence; 

(3) To provide for discovery, includ-
ing the issuance of subpoenas author-
ized by section 8(b) of the Act and 5 
U.S.C. 555(d) and 556(c)(2), and to deter-
mine the scope and time limits of the 
discovery; 

(4) To regulate the course of the pro-
ceeding and the conduct of the parties 
and their counsel; 

(5) To consider and rule upon proce-
dural requests, e.g. motions for exten-
sion of time; 

(6) To hold preliminary conferences 
for the settlement or simplification of 
issues; 

(7) To take official notice of material 
facts not appearing in the evidence in 
the record in accordance with 
§ 1955.40(c); 

(8) To render an initial decision; 
(9) To examine and cross-examine 

witnesses; 
(10) To take any other appropriate 

action authorized by the Act, the im-
plementing regulations, or the Admin-
istrative Procedure Act, 5 U.S.C. 554– 
557 (hereinafter called the APA). 

(b) On any procedural question not 
otherwise regulated by this part, the 
Act, or the APA, the administrative 
law judge shall be guided to the extent 
practicable by the pertinent provisions 
of the Federal Rules of Civil Procedure. 

§ 1955.13 Disqualification. 
(a) If an administrative law judge 

deems himself disqualified to preside 
over a particular proceeding, he shall 
withdraw by notice on the record di-
rected to the Chief Administrative Law 
Judge. Any party who deems an admin-

istrative law judge, for any reason, to 
be disqualified to preside, or to con-
tinue to preside, over a particular pro-
ceeding may file a motion to disqualify 
and remove the administrative law 
judge, provided the motion is filed 
prior to the time the administrative 
law judge files his decision. Such mo-
tion must be supported by affidavits 
setting forth the alleged ground for dis-
qualification. The Chief Administra-
tive Law Judge shall rule upon the mo-
tion. 

(b) Contumacious conduct at any pro-
ceeding before the administrative law 
judge shall be ground for summary ex-
clusion from the proceeding. If a wit-
ness or party refuses to answer a ques-
tion after being so directed, or refuses 
to obey an order to provide or permit 
discovery, the administrative law judge 
may make such orders with regard to 
the refusal as are just and proper, in-
cluding the striking of all testimony 
previously given by such witness on re-
lated matters. 

§ 1955.14 Ex parte communications. 

(a) Except to the extent required for 
the disposition of ex parte matters, the 
administrative law judge shall not con-
sult any interested person or party or 
their representative on any fact in 
issue or on the merits of any matter 
before him except upon notice and op-
portunity for all parties to participate. 

(b)(1) Written or oral communica-
tions from interested persons outside 
the Department of Labor involving any 
substantive or procedural issues in a 
proceeding directed to the administra-
tive law judge, the Secretary of Labor, 
the Assistant Secretary, the Associate 
Assistant Secretary for Regional Pro-
grams, the Solicitor of Labor, or the 
Associate Solicitor for Occupational 
Safety and Health, or their staffs shall 
be deemed ex parte communications 
and are not to be considered part of 
any record or the basis for any official 
decision, unless the communication is 
made by motion to the administrative 
law judge and served upon all the par-
ties. 

(2) To facilitate implementation of 
this requirement, the above-mentioned 
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offices shall keep a log of such commu-
nications which shall be made avail-
able to the public and which may, by 
motion, be entered into the record. 

(c) No employee or agent of the De-
partment of Labor engaged in the in-
vestigation or presentation of the with-
drawal proceeding governed by this 
part shall participate or advise in the 
initial or final decision, except as a 
witness or counsel in the proceeding. 

§ 1955.15 Manner of service and filing. 
(a) Service of any document upon any 

party may be made by personal deliv-
ery of, or by mailing a copy of the doc-
ument by certified mail, to the last 
known address of the party or his rep-
resentative. The person serving the 
document shall certify to the manner 
and date of service. 

(b) In addition to serving a copy of 
any documents upon the parties, the 
original and two copies of each docu-
ment shall be filed with the adminis-
trative law judge. With respect to ex-
hibits and transcripts, only originals or 
certified copies need be filed. 

§ 1955.16 Time. 
Computation of any period of time 

under these rules shall begin with the 
first business day following that on 
which the act, event or development 
initiating such period of time shall 
have occurred. When the last day of the 
period so computed is a Saturday, Sun-
day, or national holiday, or other day 
on which the Department of Labor is 
closed, the period shall run until the 
end of the next following business day. 
When such period of time is 7 days or 
less, each of the Saturdays, Sundays, 
and such holidays shall be excluded 
from the computation. 

§ 1955.17 Determination of parties. 
(a) The designated State agency or 

agencies and the Department of Labor, 
OSHA, shall be the initial parties to 
the proceedings. Other interested per-
sons may, at the discretion of the ad-
ministrative law judge, be granted the 
right to participate as parties if he de-
termines that the final decision could 
substantially affect them or the class 
they represent or that they may con-
tribute materially to the disposition of 
the proceedings. 

(b)(1) Any person wishing to partici-
pate in any proceeding as a party under 
paragraph (a) of this section shall sub-
mit a petition to the administrative 
law judge within 30 days after the no-
tice of such proceeding has been pub-
lished in the FEDERAL REGISTER. The 
petition shall also be served upon the 
other parties. Such petition shall con-
cisely state: 

(i) Petitioner’s interest in the pro-
ceeding; 

(ii) How his participation as a party 
will contribute materially to the dis-
position of the proceeding; 

(iii) Who will appear for petitioner; 
(iv) The issue or issues as set out in 

the notice published under § 1955.10 of 
this part on which petitioner wishes to 
participate; and 

(v) Whether petitioner intends to 
present witnesses. 

(2) The administrative law judge 
shall, within 5 days of receipt of the pe-
tition, ascertain what objections, if 
any, there are to the petition. He shall 
then determine whether the petitioner 
is qualified in his judgment to be a 
party in the proceedings and shall per-
mit or deny participation accordingly. 
The administrative law judge shall 
give each petitioner written notice of 
the decision on his petition promptly. 
If the petition is denied, the notice 
shall briefly state the grounds for de-
nial. Persons whose petition for party 
participation is denied may appeal the 
decision to the Secretary within 5 days 
of receipt of the notice of denial. The 
Secretary will make the final decision 
to grant or deny the petition no later 
than 20 days following receipt of the 
appeal. 

(3) Where the petitions to participate 
as parties are made by individuals or 
groups with common interests, the ad-
ministrative law judge may require all 
such petitioners to designate a single 
representative, or he may recognize 
one or more of such petitioners to rep-
resent all such petitioners. 

§ 1955.18 Provision for written com-
ments. 

Any person who is not a party may 
submit a written statement of position 
with 4 copies to either the Assistant 
Secretary or the State at any time dur-
ing the proceeding which statement 
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shall be made available to all parties 
and may be introduced into evidence 
by a party. Mere statements of ap-
proval or opposition to the plan with-
out any documentary support shall not 
be considered as falling within this pro-
vision. 

Subpart C—Consent Findings and 
Summary Decisions 

§ 1955.20 Consent findings and orders. 

(a)(1) At any time during the pro-
ceeding a reasonable opportunity may 
be afforded to permit negotiation by 
the parties of an agreement containing 
consent findings and a rule or order 
disposing of the whole or any part of 
the proceeding. The allowance of such 
opportunity and the duration thereof 
shall be in the discretion of the admin-
istrative law judge, after consideration 
of the requirements of section 18 of the 
Act, the nature of the proceeding, the 
requirements of the public interest, the 
representations of the parties, and the 
probability of an agreement which will 
result in a just disposition of the 
issues. 

(2) Any agreement containing con-
sent findings and a rule or order dis-
posing of a proceeding shall also pro-
vide: 

(i) That the rule or order shall have 
the same force and effect as if made 
after a full hearing; 

(ii) A waiver of any further proce-
dural steps before the administrative 
law judge and the Secretary; and 

(iii) A waiver of any right to chal-
lenge or contest the validity of the 
findings and of the rule or order made 
in accordance with the agreement. 

(b)(1) On or before the expiration of 
the time granted for negotiations, the 
parties or their counsel may: 

(i) Submit the proposed agreement to 
the administrative law judge for his 
consideration; or 

(ii) Inform the administrative law 
judge that agreement cannot be 
reached. 

(2) In the event an agreement con-
taining consent findings and a rule or 
order is submitted within the time al-
lowed therefor, the administrative law 
judge may accept such agreement by 
issuing his decision based upon the 

agreed findings. Such decision shall be 
published in the FEDERAL REGISTER. 

§ 1955.21 Motion for a summary deci-
sion. 

(a)(1) Any party may move, with or 
without supporting affidavits, for a 
summary decision on all or any part of 
the proceeding. Any other party may, 
within 10 days after service of the mo-
tion, serve opposing affidavits or file a 
cross motion for summary decision. 
The administrative law judge may, in 
his discretion, set the matter for argu-
ment and call for submission of briefs. 
The filing of any documents under this 
section shall be with the administra-
tive law judge and copies of any such 
document shall be served on all the 
parties. 

(2) The administrative law judge may 
grant such motion if the pleadings, af-
fidavits, material obtained by dis-
covery or otherwise obtained, or mat-
ters officially noticed, show that there 
is no genuine issue as to any material 
fact and that a party is entitled to 
summary decision. Affidavits shall set 
forth such facts as would be admissible 
in evidence in the hearing and shall 
show affirmatively that the affiant is 
competent to testify to the matters 
stated therein. When a motion for sum-
mary decision is made and supported as 
provided in paragraph (a)(1) of this sec-
tion, the party opposing the motion 
may not rest upon the mere allegations 
or denials of his pleading; his response 
must set forth specific facts showing 
that there is a genuine issue of fact for 
the hearing. 

(3) Should it appear from the affida-
vits of a party opposing the motion 
that he cannot, for reasons stated, 
present by affidavit facts essential to 
justify his opposition, the administra-
tive law judge may refuse the applica-
tion for summary decision or may 
order a continuance to permit affida-
vits to be obtained, or depositions to be 
taken, or discovery to be had, or may 
make such other order as is just. 

(b)(1) The denial of all or any part of 
a motion or cross motion for summary 
decision by the administrative law 
judge shall not be subject to interlocu-
tory appeal to the Secretary unless the 
administrative law judge certifies in 
writing: 
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