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the decision of the ALJ will become 
the final order of the Secretary. If no 
timely petition for review is filed, the 
resulting final order is not subject to 
judicial review. 

(c) The final decision of the ARB will 
be issued within 120 days of the conclu-
sion of the hearing, which will be 
deemed to be 10 business days after the 
date of the decision of the ALJ unless 
a motion for reconsideration has been 
filed with the ALJ in the interim. The 
ARB’s final decision will be served 
upon all parties and the Chief Adminis-
trative Law Judge by mail. The final 
decision will also be served on the As-
sistant Secretary, Occupational Safety 
and Health Administration, and on the 
Associate Solicitor, Division of Fair 
Labor Standards, U.S. Department of 
Labor, even if the Assistant Secretary 
is not a party. 

(d) If the ARB concludes that the re-
spondent has violated the law, the final 
order will order the respondent to take 
appropriate affirmative action to abate 
the violation, including reinstatement 
of the complainant to that person’s 
former position, together with the 
compensation (including back pay and 
interest), terms, conditions, and privi-
leges of employment, and compen-
satory damages. At the request of the 
complainant, the ARB will assess 
against the respondent all costs and ex-
penses (including attorney’s and expert 
witness fees) reasonably incurred. 

(e) If the ARB determines that the 
respondent has not violated the law, an 
order will be issued denying the com-
plaint. If, upon the request of the re-
spondent, the ARB determines that a 
complaint was frivolous or was brought 
in bad faith, the ARB may award to the 
respondent a reasonable attorney’s fee, 
not exceeding $1,000. 

Subpart C—Miscellaneous 
Provisions 

§ 1983.111 Withdrawal of complaints, 
objections, and petitions for review; 
settlement. 

(a) At any time prior to the filing of 
objections to the Assistant Secretary’s 
findings and/or preliminary order, a 
complainant may withdraw his or her 
complaint by filing a written with-
drawal with the Assistant Secretary. 

The Assistant Secretary then will de-
termine whether to approve the with-
drawal. The Assistant Secretary will 
notify the respondent (or the respond-
ent’s legal counsel if respondent is rep-
resented by counsel) of the approval of 
any withdrawal. If the complaint is 
withdrawn because of settlement, the 
settlement must be submitted for ap-
proval in accordance with paragraph 
(d) of this section. A complainant may 
not withdraw his or her complaint 
after the filing of objections to the As-
sistant Secretary’s findings and/or pre-
liminary order. 

(b) The Assistant Secretary may 
withdraw his or her findings and/or pre-
liminary order at any time before the 
expiration of the 30-day objection pe-
riod described in § 1983.106, provided 
that no objection yet has been filed, 
and substitute new findings and/or a 
preliminary order. The date of the re-
ceipt of the substituted findings or 
order will begin a new 30-day objection 
period. 

(c) At any time before the Assistant 
Secretary’s findings and/or order be-
come final, a party may withdraw its 
objections to the Assistant Secretary’s 
findings and/or order by filing a writ-
ten withdrawal with the ALJ. If the 
case is on review with the ARB, a party 
may withdraw its petition for review of 
an ALJ’s decision at any time before 
that decision becomes final by filing a 
written withdrawal with the ARB. The 
ALJ or the ARB, as the case may be, 
will determine whether to approve the 
withdrawal of the objections or the pe-
tition for review. If the ALJ approves a 
request to withdraw objections to the 
Assistant Secretary’s findings or order, 
and there are no other pending objec-
tions, the Assistant Secretary’s find-
ings and order will become the final 
order of the Secretary. If the ARB ap-
proves a request to withdraw a petition 
for review of an ALJ decision, and 
there are no other pending petitions for 
review of that decision, the ALJ’s deci-
sion will become the final order of the 
Secretary. If objections or a petition to 
review are withdrawn because of settle-
ment, the settlement must be sub-
mitted for approval in accordance with 
paragraph (d) of this section. 

(d)(1) Investigative settlements. At any 
time after the filing of a complaint, 
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and before the findings and/or order are 
objected to or become a final order by 
operation of law, the case may be set-
tled if the Assistant Secretary, the 
complainant, and the respondent agree 
to a settlement. The Assistant Sec-
retary’s approval of a settlement 
reached by the respondent and the 
complainant demonstrates his or her 
consent and achieves the consent of all 
three parties. 

(2) Adjudicatory settlements. At any 
time after the filing of objections to 
the Assistant Secretary’s findings and/ 
or order, the case may be settled if the 
participating parties agree to a settle-
ment and the settlement is approved 
by the ALJ if the case is before the 
judge, or by the ARB if the ARB has 
accepted the case for review. A copy of 
the settlement will be filed with the 
ALJ or the ARB, as the case may be. 

(e) Any settlement approved by the 
Assistant Secretary, the ALJ, or the 
ARB will constitute the final order of 
the Secretary and may be enforced pur-
suant to § 1983.113. 

§ 1983.112 Judicial review. 
(a) Within 60 days after the issuance 

of a final order under §§ 1983.109 and 
1983.110, any person adversely affected 
or aggrieved by the order may file a pe-
tition for review of the order in the 
United States Court of Appeals for the 
circuit in which the violation allegedly 
occurred or the circuit in which the 
complainant resided on the date of the 
violation. 

(b) A final order of the ARB is not 
subject to judicial review in any crimi-
nal or other civil proceeding. 

(c) If a timely petition for review is 
filed, the record of a case, including the 
record of proceedings before the ALJ, 
will be transmitted by the ARB to the 
appropriate court pursuant to the Fed-
eral Rules of Appellate Procedure and 
local rules of the court. 

§ 1983.113 Judicial enforcement. 
Whenever any person has failed to 

comply with a preliminary order, in-
cluding one ordering reinstatement, or 
a final order, including one approving a 
settlement agreement, issued under the 
CPSIA, the Secretary or a person on 
whose behalf the order was issued may 
file a civil action seeking enforcement 

of the order in the United States dis-
trict court for the district in which the 
violation was found to have occurred. 
In such civil actions, the district court 
will have jurisdiction to grant all ap-
propriate relief, including, but not lim-
ited to, injunctive relief and compen-
satory damages, including: 

(a) Reinstatement with the same se-
niority status that the employee would 
have had, but for the discharge or re-
taliation; 

(b) The amount of back pay, with in-
terest; and 

(c) Compensation for any special 
damages sustained as a result of the 
discharge or retaliation, including liti-
gation costs, expert witness fees, and 
reasonable attorney’s fees. 

§ 1983.114 District court jurisdiction of 
retaliation complaints. 

(a) If there has been no final decision 
of the Secretary within 210 days of the 
filing of the complaint, or within 90 
days after receiving a written deter-
mination, the complainant may bring 
an action at law or equity for de novo 
review in the appropriate district court 
of the United States, which will have 
jurisdiction over such an action with-
out regard to the amount in con-
troversy. 

(b) Fifteen days in advance of filing a 
complaint in federal court, a complain-
ant must file with the Assistant Sec-
retary, the ALJ, or the ARB, depending 
on where the proceeding is pending, a 
notice of his or her intention to file 
such a complaint. The notice must be 
served upon all parties to the pro-
ceeding. A copy of the notice must be 
served on the Regional Administrator, 
the Assistant Secretary, Occupational 
Safety and Health Administration, and 
on the Associate Solicitor, Division of 
Fair Labor Standards, U.S. Depart-
ment of Labor. The complainant shall 
file and serve a copy of the district 
court complaint on the above as soon 
as possible after the district court com-
plaint has been filed with the court. 

§ 1983.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the ALJ 
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or the ARB on review may, upon appli-
cation, after three days notice to all 
parties, waive any rule or issue such 
orders that justice or the administra-
tion of CPSIA requires. 

PART 1990—IDENTIFICATION, 
CLASSIFICATION, AND REGULA-
TION OF POTENTIAL OCCUPA-
TIONAL CARCINOGENS 

GENERAL 

Sec. 
1990.101 Scope. 
1990.102 Purpose. 
1990.103 Definitions. 
1990.104 Scientific review panel. 
1990.105 Advisory committees. 
1990.106 Amendments to this policy. 

THE OSHA CANCER POLICY 

1990.111 General statement of regulatory 
policy. 

1990.112 Classification of potential carcino-
gens. 

PRIORITY SETTING 

1990.121 Candidate list of potential occupa-
tional carcinogens. 

1990.122 Response to petitions. 
1990.131 Priority lists for regulating poten-

tial occupational carcinogens. 
1990.132 Factors to be considered. 
1990.133 Publication. 

REGULATION OF POTENTIAL OCCUPATIONAL 
CARCINOGENS 

1990.141 Advance notice of proposed rule-
making. 

1990.142 Initiation of a rulemaking. 
1990.143 General provisions for the use of 

human and animal data. 
1990.144 Criteria for consideration of argu-

ments on certain issues. 
1990.145 Consideration of substantial new 

issues or substantial new evidence. 
1990.146 Issues to be considered in the rule-

making. 
1990.147 Final action. 

MODEL STANDARDS 

1990.151 Model standard pursuant to section 
6(b) of the Act. 

1990.152 Model emergency temporary stand-
ard pursuant to section 6(c) of the Act. 

AUTHORITY: Secs. 4, 6, 8, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 653, 655, 
657); Secretary of Labor’s Order No. 8–76 (41 
FR 25059); and 29 CFR part 1911. 

SOURCE: 45 FR 5282, Jan. 22, 1980, unless 
otherwise noted. 

GENERAL 

§ 1990.101 Scope. 
This part establishes criteria and 

procedures for the identification, clas-
sification, and regulation of potential 
occupational carcinogens found in each 
workplace in the United States regu-
lated by the Occupational Safety and 
Health Act of 1970 (the Act). The proce-
dures contained in this part supple-
ment the procedural regulations in 
other parts of this chapter. In the 
event of a conflict, the procedures con-
tained in this part shall govern the 
identification, classification, and regu-
lation of potential occupational car-
cinogens. This part may be referred to 
as ‘‘The OSHA Cancer Policy.’’ 

§ 1990.102 Purpose. 
The Act provides, among other 

things, that 

the Secretary, in promulgating standards 
dealing with toxic materials or harmful 
physical agents under this section, shall 
set the standard which most adequately 
assures, to the extent feasible, on the basis 
of the best available evidence, that no em-
ployee will suffer material impairment of 
health or functional capacity even if such 
employee has regular exposure to the haz-
ard dealt with by such standard for the pe-
riod of his or her working life. Develop-
ment of standards under this section shall 
be based upon research, demonstrations, 
experiments, and such other information 
as may be appropriate. In addition to the 
attainment of the highest degree of health 
and safety protection for the employee, 
other considerations shall be the latest 
available scientific data in the field, the 
feasibility of the standards, and experience 
gained under this and other health and 
safety laws. Whenever practicable, the 
standard promulgated shall be expressed in 
terms of objective criteria and of the per-
formance desired (section 6(b)(5)). 

It is the purpose of the regulations of 
this part to carry out the intent of the 
Act with respect to the identification, 
classification, and regulation of poten-
tial occupational carcinogens. 

§ 1990.103 Definitions. 
Terms used in this part shall have 

the meanings set forth in the Act. In 
addition, as used in this part, the fol-
lowing terms shall have the meanings 
set forth below: 
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