
637 

Employee Benefits Security Admin., Labor § 2560.502c–8 

the failure to provide a notice of black-
out period under section 101(i) of the 
Act and its implementing regulations 
(§ 2520.101–3 of this chapter), or the fail-
ure to provide a notice of diversifica-
tion rights under section 101(m) of the 
Act, all such persons shall be jointly 
and severally liable for such failure. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(7) of the Act, pur-
suant to a final order, within the 
meaning of § 2570.131(g) of this chapter, 
shall be personally liable for the pay-
ment of such penalty. 

(k) Cross-reference. See §§ 2570.130 
through 2570.141 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(7) of 
the Act. 

[68 FR 3736, Jan. 24, 2003, as amended at 72 
FR 44972, Aug. 10, 2007] 

§ 2560.502c–8 Civil penalties under sec-
tion 502(c)(8). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(8) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the plan sponsor 
(within the meaning of section 
3(16)(B)(iii) of the Act) shall be liable 
for civil penalties assessed by the Sec-
retary under section 502(c)(8) of the 
Act, for: 

(i) Each violation by such sponsor of 
the requirement under section 305 of 
the Act to adopt by the deadline estab-
lished in that section a funding im-
provement plan or rehabilitation plan 
with respect to a multiemployer plan 
which is in endangered or critical sta-
tus; or 

(ii) In the case of a plan in endan-
gered status which is not in seriously 
endangered status, a failure by the 
plan to meet the applicable bench-
marks under section 305 by the end of 
the funding improvement period with 
respect to the plan. 

(2) For purposes of this section, viola-
tions or failures referred to in para-
graph (a)(1) of this section shall mean a 
failure or refusal, in whole or in part, 
to adopt a funding improvement or re-
habilitation plan, or to meet the appli-
cable benchmarks, at the relevant 

times and manners prescribed in sec-
tion 305 of the Act. 

(b) Amount assessed. The amount as-
sessed under section 502(c)(8) of the Act 
for each separate violation shall be de-
termined by the Department of Labor, 
taking into consideration the degree or 
willfulness of the failure or refusal to 
comply with the specific requirements 
referred to in paragraph (a) of this sec-
tion. However, the amount assessed for 
each violation under section 502(c)(8) of 
the Act shall not exceed $1,100 a day (or 
such other maximum amount as may 
be established by regulation pursuant 
to the Federal Civil Penalties Inflation 
Adjustment Act of 1990, as amended), 
computed from the date of the plan 
sponsor’s failure or refusal to comply 
with the specific requirements referred 
to in paragraph (a) of this section. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(8) of the Act, the 
Department shall provide to the plan 
sponsor of the plan a written notice in-
dicating the Department’s intent to as-
sess a penalty under section 502(c)(8) of 
the Act, the amount of such penalty, 
the period to which the penalty ap-
plies, and the reason(s) for the penalty. 

(d) Reconsideration or waiver of penalty 
to be assessed. The Department may de-
termine that all or part of the penalty 
amount in the notice of intent to as-
sess a penalty shall not be assessed on 
a showing that the plan sponsor com-
plied with the requirements of section 
305 of the Act, or on a showing by the 
plan sponsor of mitigating cir-
cumstances regarding the degree or 
willfulness of the noncompliance. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the plan 
sponsor shall have thirty (30) days from 
the date of service of the notice, as de-
scribed in paragraph (i) of this section, 
to file a statement of reasonable cause 
explaining why the penalty, as cal-
culated, should be reduced, or not be 
assessed, for the reasons set forth in 
paragraph (d) of this section. Such 
statement must be made in writing and 
set forth all the facts alleged as reason-
able cause for the reduction or non-
assessment of the penalty. The state-
ment must contain a declaration by 
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the plan sponsor that the statement is 
made under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure to file a statement 
of reasonable cause within the thirty 
(30) day period described in paragraph 
(e) of this section shall be deemed to 
constitute a waiver of the right to ap-
pear and contest the facts alleged in 
the notice of intent, and such failure 
shall be deemed an admission of the 
facts alleged in the notice for purposes 
of any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(8) of the Act. Such notice shall 
then become a final order of the Sec-
retary, within the meaning of 
§ 2570.161(g) of this chapter, forty-five 
(45) days from the date of service of the 
notice. 

(g) Notice of determination on statement 
of reasonable cause. (1) The Department, 
following a review of all of the facts in 
a statement of reasonable cause al-
leged in support of nonassessment or a 
complete or partial waiver of the pen-
alty, shall notify the plan sponsor, in 
writing, of its determination on the 
statement of reasonable cause and its 
determination whether to waive the 
penalty in whole or in part, and/or as-
sess a penalty. If it is the determina-
tion of the Department to assess a pen-
alty, the notice shall indicate the 
amount of the penalty assessment, not 
to exceed the amount described in 
paragraph (c) of this section. This no-
tice is a ‘‘pleading’’ for purposes of 
§ 2570.161(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) of this sec-
tion, indicating the Department’s de-
termination to assess a penalty, shall 
become a final order, within the mean-
ing of § 2570.161(g) of this chapter, 
forty-five (45) days from the date of 
service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.161(g) of 
this chapter, if, within thirty (30) days 
from the date of the service of the no-
tice, the plan sponsor or a representa-
tive thereof files a request for a hear-
ing under §§ 2570.160 through 2570.171 of 
this chapter, and files an answer to the 
notice. The request for hearing and an-

swer must be filed in accordance with 
§ 2570.162 of this chapter and § 18.4 of 
this title. The answer opposing the pro-
posed sanction shall be in writing, and 
supported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notices and filing of state-
ments. (1) Service of a notice for pur-
poses of paragraphs (c) and (g) of this 
section shall be made: 

(i) By delivering a copy to the plan 
sponsor or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the plan sponsor or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the plan sponsor or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If service is by regular mail, 
service is complete upon receipt by the 
addressee. When service of a notice 
under paragraph (c) or (g) of this sec-
tion is by certified mail, five days shall 
be added to the time allowed by these 
rules for the filing of a statement or a 
request for hearing and answer, as ap-
plicable. 

(3) For purposes of this section, a 
statement of reasonable cause shall be 
considered filed: 

(i) Upon mailing, if accomplished 
using United States Postal Service cer-
tified mail or express mail; 

(ii) Upon receipt by the delivery serv-
ice, if accomplished using a ‘‘des-
ignated private delivery service’’ with-
in the meaning of 26 U.S.C. 7502(f); 

(iii) Upon transmittal, if transmitted 
in a manner specified in the notice of 
intent to assess a penalty as a method 
of transmittal to be accorded such spe-
cial treatment; or 

(iv) In the case of any other method 
of filing, upon receipt by the Depart-
ment at the address provided in the no-
tice of intent to assess a penalty. 

(j) Liability. (1) If more than one per-
son is responsible as plan sponsor for 
violations referred to in paragraph (a) 
of this section, all such persons shall 
be jointly and severally liable for such 
violations. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 

VerDate Mar<15>2010 09:51 Sep 11, 2012 Jkt 226119 PO 00000 Frm 00648 Fmt 8010 Sfmt 8010 Y:\SGML\226119.XXX 226119w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



639 

Employee Benefits Security Admin., Labor § 2560.502i–1 

whom a civil penalty has been assessed 
under section 502(c)(8) of the Act, pur-
suant to a final order within the mean-
ing of § 2570.161(g) of this chapter, shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.160 
through 2570.171 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(8) of 
the Act. 

[75 FR 8800, Feb. 26, 2010] 

§ 2560.502i–1 Civil penalties under sec-
tion 502(i). 

(a) In general. Section 502(i) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) permits 
the Secretary of Labor to assess a civil 
penalty against a party in interest who 
engages in a prohibited transaction 
with respect to an employee benefit 
plan other than a plan described in sec-
tion 4975(e)(1) of the Internal Revenue 
Code (the Code). The initial penalty 
under section 502(i) is five percent of 
the total ‘‘amount involved’’ in the 
prohibited transaction (unless a lesser 
amount is otherwise agreed to by the 
parties). However, if the prohibited 
transaction is not corrected during the 
‘‘correction period,’’ the civil penalty 
shall be 100 percent of the ‘‘amount in-
volved’’ (unless a lesser amount is oth-
erwise agreed to by the parties). Para-
graph (b) of this section defines the 
term ‘‘amount involved,’’ paragraph (c) 
defines the term ‘‘correction,’’ and 
paragraph (d) defines the term ‘‘cor-
rection period.’’ Paragraph (e) illus-
trates the computation of the civil pen-
alty under section 502(i). Paragraph (f) 
is a cross reference to the Depart-
ment’s procedural rules for section 
502(i) proceedings. 

(b) Amount involved. Section 502(i) of 
ERISA states that the term ‘‘amount 
involved’’ in that section shall be de-
fined as it is defined under section 
4975(f)(4) of the Code. As provided in 26 
CFR 141.4975.13, 26 CFR 53.4941(e)–1(b) is 
controlling with respect to the inter-
pretation of the term ‘‘amount in-
volved’’ under section 4975 of the Code. 
Accordingly, the Department of Labor 
will apply the principles set out at 26 
CFR 53.4941(e)–1(b) in determining the 
‘‘amount involved’’ in a transaction 
subject to the civil penalty provided by 

section 502(i) of the Act and this sec-
tion. 

(c) Correction. Section 502(i) of ERISA 
states that the term ‘‘correction’’ shall 
be defined in a manner that is con-
sistent with the definition of that term 
under section 4975(f)(5) of the Code. As 
provided in 26 CFR 141.4975–13, 26 CFR 
53.4941(e)–1(c) is controlling with re-
spect to the interpretation of the term 
‘‘correction’’ for purposes of section 
4975 of the Code. Accordingly, the De-
partment of Labor will apply the prin-
ciples set out in 26 CFR 53.4941(e)–(1)(c) 
in interpreting the term ‘‘correction’’ 
under section 502(i) of the Act and this 
section. 

(d) Correction period. (1) In general, 
the ‘‘correction period’’ begins on the 
date the prohibited transaction occurs 
and ends 90 days after a final agency 
order with respect to such transaction. 

(2) When a party in interest seeks ju-
dicial review within 90 days of a final 
agency order in an ERISA section 502(i) 
proceeding, the correction period will 
end 90 days after the entry of a final 
order in the judicial action. 

(3) The following examples illustrate 
the operation of this paragraph: 

(i) A party in interest receives notice of 
the Department’s intent to impose the sec-
tion 502(i) penalty and does not invoke the 
ERISA section 502(i) prohibited transaction 
penalty proceedings described in § 2570.1 of 
this chapter within 30 days of such notice. As 
provided in § 2570.5 of this chapter, the notice 
of the intent to impose a penalty becomes a 
final order after 30 days. Thus, the ‘‘correc-
tion period’’ ends 90 days after the expiration 
of the 30 day period. 

(ii) A party in interest contests a proposed 
section 502(i) penalty, but does not appeal an 
adverse decision of the administrative law 
judge in the proceeding. As provided in 
§ 2570.10(a) of this chapter, the decision of the 
administrative law judge becomes a final 
order of the Department unless the decision 
is appealed within 20 days after the date of 
such order. Thus, the correction period ends 
90 days after the expiration of such 20 day pe-
riod. 

(iii) The Secretary of Labor issues to a 
party in interest a decision upholding an ad-
ministrative law judge’s adverse decision. As 
provided in § 2570.12(b) of this chapter, the de-
cision of the Secretary becomes a final order 
of the Department immediately. Thus, the 
correction period will end 90 days after the 
issuance of the Secretary’s order unless the 
party in interest judicially contests the 
order within that 90 day period. If the party 
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