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(d) Except when such proceedings are
required, or unless otherwise directed
by the Chief Administrative Law Judge
or the administrative law judge as-
signed, all parties to the proceeding in
which the motion is filed shall have ten
(10) days from the date of service of the
motion to file an opposition in re-
sponse to the motion.

(e) Following the timely receipt by
the administrative law judge of state-
ments in response to the motion, the
administrative law judge may advance
pleading schedules, discovery sched-
ules, prehearing conferences, and the
hearing, as deemed appropriate; pro-
vided, however, that a hearing on the
merits shall not be scheduled with less
than five (56) working days notice to the
parties, unless all parties consent to an
earlier hearing.

(f) When an expedited hearing is held,
the decision of the administrative law
judge shall be issued within twenty (20)
days after receipt of the transcript of
any oral hearing or within twenty (20)
days after the filing of all documentary
evidence if no oral hearing is con-
ducted.

§2570.157 Allocation of burden of
proof.

For purposes of a final decision under
§2570.158 (Decision of the Administra-
tive Law Judge) or §2570.159 (Review by
the Secretary), the petitioner shall
have the burden of proof as to whether
it meets 29 CFR 2510.3-40.

§2570.158 Decision of the Administra-
tive Law Judge.

For section 3(40) finding proceedings,
this section shall apply instead of 29
CFR 18.57.

(a) Proposed findings of fact, conclu-
sions of law, and order. Within twenty
(20) days of filing the transcript of the
testimony, or such additional time as
the administrative law judge may
allow, each party may file with the ad-
ministrative law judge, subject to the
judge’s discretion under 29 CFR 18.55,
proposed findings of fact, conclusions
of law, and order together with the
supporting brief expressing the reasons
for such proposals. Such proposals and
brief shall be served on all parties, and
shall refer to all portions of the record

§2570.159

and to all authorities relied upon in
support of each proposal.

(b) Decision based on oral argument in
lieu of briefs. In any case in which the
administrative law judge believes that
written briefs or proposed findings of
fact and conclusions of law may not be
necessary, the administrative law
judge shall notify the parties at the
opening of the hearing or as soon
thereafter as is practicable that he or
she may wish to hear oral argument in
lieu of briefs. The administrative law
judge shall issue his or her decision at
the close of oral argument, or within 30
days thereafter.

(c) Decision of the administrative law
judge. Within 30 days, or as soon as pos-
sible thereafter, after the time allowed
for the filing of the proposed findings
of fact, conclusions of law, and order,
or within thirty (30) days after receipt
of an agreement containing consent
findings and order disposing of the dis-
puted matter in whole, the administra-
tive law judge shall make his or her de-
cision. The decision of the administra-
tive law judge shall include findings of
fact and conclusions of law, with rea-
sons therefore, upon each material
issue of fact or law presented on the
record. The decision of the administra-
tive law judge shall be based upon the
whole record. It shall be supported by
reliable and probative evidence. Such
decision shall be in accordance with
the regulations found at 29 CFR 2510.3-
40 and shall be limited to whether the
petitioner, based on the facts presented
at the time of the proceeding, is a plan
established or maintained under or
pursuant to collective bargaining for
the purposes of section 3(40) of ERISA.

§2570.159 Review by the Secretary.

(a) A request for review by the Sec-
retary of an appealable decision of the
administrative law judge may be made
by any party. Such a request must be
filed within 20 days of the issuance of
the final decision or the final decision
of the administrative law judge will be-
come the final agency order for pur-
poses of 5 U.S.C. 701 et seq.

(b) A request for review by the Sec-
retary shall state with specificity the
issue(s) in the administrative law
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judge’s final decision upon which re-
view is sought. The request shall be
served on all parties to the proceeding.

(c) The review by the Secretary shall
not be a de novo proceeding but rather
a review of the record established by
the administrative law judge.

(d) The Secretary may, in his or her
discretion, allow the submission of sup-
plemental briefs by the parties to the
proceeding.

(e) The Secretary shall issue a deci-
sion as promptly as possible, affirming,
modifying, or setting aside, in whole or
in part, the decision under review, and
shall set forth a brief statement of rea-
sons therefor. Such decision by the
Secretary shall be the final agency ac-
tion within the meaning of 5 U.S.C. 704.

Subpart |—Procedures for the As-

sessment of Civil Penalties
Under ERISA Section
502(c)(8)

SOURCE: 75 FR 8801, Feb. 26, 2010, unless
otherwise noted.

§2570.160 Scope of rules.

The rules of practice set forth in this
subpart are applicable to ‘502(c)(8)
civil penalty proceedings” (as defined
in §2570.161(n) of this subpart) under
section 502(c)(8) of the Employee Re-
tirement Income Security Act of 1974,
as amended (the Act). The rules of pro-
cedure for administrative hearings
published by the Department’s Office of
Administrative Law Judges at Part 18
of this title will apply to matters aris-
ing under ERISA section 502(c)(8) ex-
cept as modified by this subpart. These
proceedings shall be conducted as expe-
ditiously as possible, and the parties
shall make every effort to avoid delay
at each stage of the proceedings.

§2570.161 Definitions.

For 502(c)(8) civil penalty pro-
ceedings, this section shall apply in
lieu of the definitions in §18.2 of this
title:

(a) Adjudicatory proceeding means a
judicial-type proceeding before an ad-
ministrative law judge leading to the
formulation of a final order;

(b) Administrative law judge means an
administrative law judge appointed

29 CFR Ch. XXV (7-1-12 Edition)

pursuant to the provisions of 5 U.S.C.
3105;

(c) Answer means a written state-
ment that is supported by reference to
specific circumstances or facts sur-
rounding the notice of determination
issued pursuant to §2560.502c-8(g) of
this chapter;

(d) Commencement of proceeding is the
filing of an answer by the respondent;

(e) Consent agreement means any writ-
ten document containing a specified
proposed remedy or other relief accept-
able to the Department and consenting
parties;

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974,
as amended;

(g) Final order means the final deci-
sion or action of the Department of
Labor concerning the assessment of a
civil penalty under ERISA section
502(c)(8) against a particular party.
Such final order may result from a de-
cision of an administrative law judge
or the Secretary, the failure of a party
to file a statement of reasonable cause
described in §2560.502c-8(e) of this chap-
ter within the prescribed time limits,
or the failure of a party to invoke the
procedures for hearings or appeals
under this title within the prescribed
time limits. Such a final order shall
constitute final agency action within
the meaning of 5 U.S.C. 704;

(h) Hearing means that part of a pro-
ceeding which involves the submission
of evidence, by either oral presentation
or written submission, to the adminis-
trative law judge;

(i) Order means the whole or any part
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(8);

(j) Party includes a person or agency
named or admitted as a party to a pro-
ceeding;

(k) Person includes an individual,
partnership, corporation, employee
benefit plan, association, exchange or
other entity or organization;

(1) Petition means a written request,
made by a person or party, for some af-
firmative action;

(m) Pleading means the notice as de-
fined in §2560.502¢c-8(g) of this chapter,
the answer to the notice, any supple-
ment or amendment thereto, and any
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