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prejudice any party and shall explain 
why the movant’s participation as an 
amicus curiae would be inadequate. If 
the Commission permits intervention, 
the Commission’s order shall specify 
the time within which the intervenor’s 
brief and any response or reply may be 
filed. In denying a motion to intervene, 
the Commission may alternatively per-
mit the movant to participate in the 
proceeding as amicus curiae. 

§ 2700.74 Procedure for participation 
as amicus curiae. 

(a) After the Commission has di-
rected a case for review, any person 
may move to participate as amicus cu-
riae. Such participation before the 
Commission shall not be a matter of 
right but of the sound discretion of the 
Commission. A motion for participa-
tion as amicus curiae shall set forth 
the interest of the movant; indicate 
which party’s position, if any, the mov-
ant supports; the reason why an amicus 
brief is desirable and why the matters 
asserted are relevant to the disposition 
of the case; and show that the granting 
of the motion will not unduly delay the 
proceeding or prejudice any party. The 
movant may conditionally attach its 
brief to its motion for participation as 
amicus curiae. 

(b) The brief of an amicus curiae 
shall be filed within the initial briefing 
period (see § 2700.75(a)(1)) allotted to the 
party whose position the amicus curiae 
supports. 

(c) In the interest of avoiding dupli-
cation of argument, however, the Com-
mission may permit the filing of an 
amicus curiae brief within 20 days after 
the close of the briefing period set 
forth in § 2700.75(a)(1), provided that the 
amicus curiae’s motion for participa-
tion as an amicus curiae is filed within 
the initial briefing period (see 
§ 2700.75(a)(1)) allotted to the party 
whose position the amicus curiae sup-
ports. If the Commission grants any 
such motion, the Commission’s order 
shall specify the time within which a 
response or reply may be made to the 
amicus curiae brief. 

(d) Any person who does not support 
a party in the proceeding must file its 
motion for participation as amicus cu-
riae and brief no later than 20 days 
after initial briefs are filed (see 

§ 2700.75(a)(1)). A motion for participa-
tion as amicus curiae must comply 
with the requirements set forth in 
paragraph (a) of this section. A brief of 
amicus curiae must comply with 
§ 2700.75(c). 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 71 FR 44209, Aug. 4, 
2006; 71 FR 52211, Sept. 1, 2006] 

§ 2700.75 Briefs. 

(a) Time to file—(1) Opening and re-
sponse briefs. Within 30 days after the 
Commission grants a petition for dis-
cretionary review, the petitioner shall 
file his opening brief. If the petitioner 
desires, he may notify the Commission 
and all other parties within the 30-day 
period that his petition and any sup-
porting memorandum are to constitute 
his brief. Other parties may file re-
sponse briefs within 30 days after the 
petitioner’s brief is served. If the Com-
mission directs review on its own mo-
tion, all parties shall file any opening 
briefs within 30 days of the direction 
for review. In such cases, a party may 
file a response brief within 20 days 
after service of the opposing party’s 
opening brief. 

(2) Reply briefs. In cases where the 
Commission has granted a petition for 
discretionary review, the petitioner 
may file a reply brief within 20 days 
after the service of the response briefs. 

(b) Additional briefs. No further briefs 
shall be filed except by leave of the 
Commission. 

(c) Length of brief. Except by permis-
sion of the Commission and for good 
cause shown, opening and response 
briefs shall not exceed 35 pages, and 
reply briefs shall not exceed 15 pages. A 
brief of an amicus curiae shall not ex-
ceed 25 pages. A brief of an intervenor 
shall not exceed the page limitation 
applicable to the party whose position 
it supports in affirming or reversing 
the Judge, or if a different position is 
taken, such brief shall not exceed 25 
pages. Tables of contents or authorities 
shall not be counted against the length 
of a brief. 

(d) Motion for extension of time. A mo-
tion for an extension of time to file a 
brief shall comply with § 2700.9. The 
Commission may decline to accept a 
brief that is not timely filed. 
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(e) Consequences of petitioner’s failure 
to file brief. If a petitioner fails to time-
ly file a brief or to designate the peti-
tion as his brief, the direction for re-
view may be vacated. 

(f) Motion for leave to exceed page limit. 
A motion requesting leave to exceed 
the page limit for a brief shall be re-
ceived not less than 3 days prior to the 
date the brief is due to be filed, shall 
state the total number of pages pro-
posed, and shall comply with § 2700.10. 
Filing of a motion requesting an exten-
sion of page limit is effective upon re-
ceipt. The motion and any statement 
in opposition shall include proof of 
service on all parties by a means of de-
livery no less expeditious than that 
used for filing the motion, except that 
if service by facsimile transmission is 
impossible, the filing party shall serve 
by a third-party commercial overnight 
delivery service or by personal deliv-
ery. 

(g) Number of copies. As provided in 
§ 2700.5(f), each party shall file the 
original and six copies of its brief. If 
the filing party is not represented by a 
lawyer, the original shall be sufficient. 
When filing is by facsimile trans-
mission, the original must be filed with 
the Commission within 3 days of the 
facsimile transmission, but no addi-
tional copies should be filed. 

(h) Table of contents. Each opening 
and response brief filed with the Com-
mission shall contain a table of con-
tents. Unless otherwise ordered by the 
Commission, a party is not required to 
submit a table of contents for a pre-
viously filed petition for discretionary 
review that has been designated as the 
party’s opening brief pursuant to para-
graph (a) of this section. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 71 FR 44209, Aug. 4, 
2006] 

§ 2700.76 Interlocutory review. 
(a) Procedure. Interlocutory review by 

the Commission shall not be a matter 
of right but of the sound discretion of 
the Commission. Procedures governing 
petitions for review of temporary rein-
statement orders are found at 
§ 2700.45(f). 

(1) Review cannot be granted unless: 
(i) The judge has certified, upon his 

own motion or the motion of a party, 

that his interlocutory ruling involves a 
controlling question of law and that in 
his opinion immediate review will ma-
terially advance the final disposition of 
the proceeding; or 

(ii) The Judge has denied a party’s 
motion for certification of the inter-
locutory ruling to the Commission, and 
the party files with the Commission a 
petition for interlocutory review with-
in 30 days of the Judge’s denial of such 
motion for certification. 

(2) In the case of either paragraph 
(a)(1)(i) or (ii) of this section, the Com-
mission, by a majority vote of the full 
Commission or a majority vote of a 
duly constituted panel of the Commis-
sion, may grant interlocutory review 
upon a determination that the Judge’s 
interlocutory ruling involves a control-
ling question of law and that imme-
diate review may materially advance 
the final disposition of the proceeding. 
Interlocutory review by the Commis-
sion shall not operate to suspend the 
hearing unless otherwise ordered by 
the Commission. Any grant or denial of 
interlocutory review shall be by writ-
ten order of the Commission. 

(b) Petitions for interlocutory review. 
Where the Judge denies a party’s mo-
tion for certification of an interlocu-
tory ruling and the party seeks inter-
locutory review, a petition for inter-
locutory review shall be in writing and 
shall not exceed 15 pages. A copy of the 
Judge’s interlocutory ruling sought to 
be reviewed and of the Judge’s order 
denying the petitioner’s motion for 
certification shall be attached to the 
petition. 

(c) Briefs. When the Commission 
grants interlocutory review, it shall 
also issue an order which addresses 
page limits on briefs and the sequence 
and schedule for filing of initial briefs, 
and, if permitted by the order, reply 
briefs. 

(d) Scope of review. Unless otherwise 
specified in the Commission’s order 
granting interlocutory review, review 
shall be confined to the issues raised in 
the Judge’s certification or to the 
issues raised in the petition for inter-
locutory review. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48714, Sept. 8, 1999; 67 FR 18485, Apr. 16, 
2002; 71 FR 44209, Aug. 4, 2006] 
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