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the Department of the Treasury 
(Treasury) thereunder. 

§ 30.1 Q–1: What definitions apply in 
this part? 

Affiliate. The term ‘‘affiliate’’ means 
an ‘‘affiliate’’ as that term is defined in 
Rule 405 of the Securities Act of 1933 
(17 CFR 230.405). 

Annual compensation. (1) General rule. 
The term ‘‘annual compensation’’ 
means, except as otherwise explicitly 
provided in this part, the dollar value 
for total compensation for the applica-
ble fiscal year as determined pursuant 
to Item 402(a) of Regulation S–K under 
the Federal securities laws (17 CFR 
229.402(a)). Accordingly, for this pur-
pose the amounts required to be dis-
closed pursuant to paragraph 
(c)(2)(viii) of Item 402(a) of Regulation 
S–K (actuarial increases in pension 
plans and above market earnings on de-
ferred compensation) are not required 
to be included in annual compensation. 

(2) Application to private TARP recipi-
ents. For purposes of determining an-
nual compensation, a TARP recipient 
that does not have securities registered 
with the SEC pursuant to the Federal 
securities laws must follow the require-
ments set forth in paragraph (1) of this 
definition. 

ARRA. The term ‘‘ARRA’’ means the 
American Recovery and Reinvestment 
Act of 2009 (Pub. L. 111–5). 

Benefit plan. The term ‘‘benefit plan’’ 
means any plan, contract, agreement 
or other arrangement that is an ‘‘em-
ployee welfare benefit plan’’ as that 
term is defined in section 3(1) of the 
Employee Retirement Income Security 
Act of 1974, as amended (29 U.S.C. 
1002(1)), or other usual and customary 
plans such as dependent care, tuition 
reimbursement, group legal services or 
cafeteria plans; provided, however, that 
this term does not include: 

(1) Any plan that is a deferred com-
pensation plan; or 

(2) Any severance pay plan, whether 
or not nondiscriminatory, or any other 
arrangement that provides for payment 
of severance benefits to eligible em-
ployees upon voluntary termination for 
good reason, involuntary termination, 
or termination under a window pro-
gram as defined in 26 CFR 1.409A– 
1(b)(9)(vi). 

Bonus. The term ‘‘bonus’’ means any 
payment in addition to any amount 
payable to an employee for services 
performed by the employee at a regular 
hourly, daily, weekly, monthly, or 
similar periodic rate. Such term gen-
erally does not include payments to or 
on behalf of an employee as contribu-
tions to any qualified retirement plan 
(as defined in section 4974(c) of the In-
ternal Revenue Code (26 U.S.C. 4974(c)), 
benefits under a broad-based benefit 
plan, bona fide overtime pay, or bona 
fide and routine expense reimburse-
ments. In addition, provided that the 
rate of commission is pre-established 
and reasonable, and is applied consist-
ently to the sale of substantially simi-
lar goods or services, commission com-
pensation will not be treated as a 
bonus. For this purpose, a bonus may 
include a contribution to, or other in-
crease in benefits under, a nonqualified 
deferred compensation plan, regardless 
of when the actual payment will be 
made under the plan. A bonus may also 
qualify as a retention award or as in-
centive compensation. 

Bonus payment. For purposes of this 
part, except where otherwise noted, the 
term ‘‘bonus payment’’ includes a pay-
ment that is, or is in the nature of, a 
bonus, incentive compensation, or re-
tention award. Whether a payment is a 
bonus payment, or whether the right to 
a payment is a right to a bonus pay-
ment, is determined based upon all the 
facts and circumstances, and a pay-
ment may be a bonus payment regard-
less of the characterization of such 
payment by the TARP recipient or the 
employee. For purposes of this part, a 
bonus payment may include the for-
giveness of a loan or other amount that 
otherwise may be required to be paid 
by the employee to the employer. 

Commission compensation. (1) Defini-
tion. The term ‘‘commission compensa-
tion’’ means: 

(i) Compensation or portions of com-
pensation earned by an employee con-
sistent with a program in existence for 
that type of employee as of February 
17, 2009, if a substantial portion of the 
services provided by this employee con-
sists of the direct sale of a product or 
service to an unrelated customer, these 
sales occur frequently and in the ordi-
nary course of business of the TARP 
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recipient (but not a specified trans-
action, such as an initial public offer-
ing or sale or acquisition of a specified 
entity or entities), the compensation 
paid by the TARP recipient to the em-
ployee consists of either a portion of 
the purchase price for the product or 
service sold to the unrelated customer 
or an amount substantially all of 
which is calculated by reference to the 
volume of sales to the unrelated cus-
tomers, and payment of the compensa-
tion is either contingent upon the 
TARP recipient receiving payment 
from the unrelated customer for the 
product or service or, if applied con-
sistently to all similarly situated em-
ployees, is contingent upon the closing 
of the sales transaction and such other 
requirements as may be specified by 
the TARP recipient before the closing 
of the sales transaction with the unre-
lated customer; 

(ii) Compensation or portions of com-
pensation earned by an employee that 
meet the requirements of paragraph 
(1)(i) of this definition except that the 
transaction occurs with a related cus-
tomer, provided that substantial sales 
from which commission compensation 
arises are made, or substantial services 
from which commission compensation 
arises are provided, to unrelated cus-
tomers by the service recipient, the 
sales and service arrangement and the 
commission arrangement with respect 
to the related customer are bona fide, 
arise from the service recipient’s ordi-
nary course of business, and are sub-
stantially the same, both in term and 
in practice, as the terms and practices 
applicable to unrelated customers to 
which individually or in the aggregate 
substantial sales are made or substan-
tial services provided by the service re-
cipient; or 

(iii) Compensation or portions of 
compensation earned by an employee 
consistent with a program in existence 
for that type of employee as of Feb-
ruary 17, 2009, if a substantial portion 
of the services provided by this em-
ployee to the TARP recipient consists 
of sales of financial products or other 
direct customer services with respect 
to unrelated customer assets or unre-
lated customer asset accounts that are 
generally intended to be held indefi-
nitely (and not customer assets in-

tended to be used for a specific trans-
action, such as an initial public offer-
ing, or sale or acquisition of a specified 
entity or entities), the unrelated cus-
tomer retains the right to terminate 
the customer relationship and may 
move or liquidate the assets or asset 
accounts without undue delay (which 
may be subject to a reasonable notice 
period), the compensation consists of a 
portion of the value of the unrelated 
customer’s overall assets or asset ac-
count balance, an amount substan-
tially all of which is calculated by ref-
erence to the increase in the value of 
the overall assets or account balance 
during a specified period, or both, or is 
calculated by reference to a contrac-
tual benchmark (such as a securities 
index or peer results), and the value of 
the overall assets or account balance 
and commission compensation is deter-
mined at least annually. For purposes 
of this definition, a customer is treated 
as an unrelated customer if the person 
would not be treated as related to the 
TARP recipient under 26 CFR 1.409A– 
1(f)(2)(ii) and the person would not be 
treated as providing management serv-
ices to the TARP recipient under 26 
CFR 1.409A–1(f)(2)(iv). 

(2) Examples. The following examples 
illustrate the provisions of paragraph 
(1) of this definition: 

Example 1. Employee A is an employee of 
TARP recipient. Among TARP recipient’s 
businesses is the sale of life insurance poli-
cies, and TARP recipient buys and sells such 
policies frequently as part of its ordinary 
course of business. Employee A’s primary du-
ties consist of selling life insurance policies 
to customers unrelated to the TARP recipi-
ent. Under a commission program existing 
for all TARP Recipient employees selling life 
insurance policies as of February 17, 2009, 
Employee A is entitled to receive an amount 
equal to 75% of the total first year’s pre-
mium paid by an unrelated customer to 
whom Employee A has sold a life insurance 
policy. The payments to Employee A under 
the program constitute commission com-
pensation. 

Example 2. The same facts as Example 1, 
except that under the program, the rate of 
commission increases to 80% of the total 
first year’s premium paid by a customer once 
Employee A has sold $10 million in policies 
in a year. Provided that 80% is a reasonable 
commission, the payments to Employee A 
under the program constitute commission 
compensation. 
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Example 3. Employee B is an employee of 
TARP recipient. Among TARP recipient’s 
businesses is the investment management of 
unrelated customer asset accounts, and 
TARP recipient provides such services rou-
tinely and in the ordinary course of business. 
Employee B’s primary duties as an employee 
consist of managing the investments of the 
asset accounts of specified unrelated cus-
tomers who have deposited amounts with the 
TARP recipient. Under a program in exist-
ence on February 17, 2009, Employee B is en-
titled to receive an amount equal to 1% of 
the aggregate account balances of the assets 
under management, as determined each De-
cember 31. The payments to Employee B con-
stitute commission compensation. 

Example 4. TARP recipient employs Em-
ployee C. As part of Employee C’s duties, 
Employee C is responsible for specified as-
pects of any acquisition of an unrelated enti-
ty by TARP Recipient. As part of an acquisi-
tion in 2009, Employee C is entitled to 1% of 
the purchase price if and when the trans-
action closes. Regardless of whether such an 
arrangement was customary or established 
under a specific program as of February 17, 
2009, the amount is not commission com-
pensation because the compensation relates 
to a specified transaction, in this case the 
purchase of the entity. Accordingly, the 
compensation is incentive compensation. 

Example 5. TARP recipient employs Em-
ployee D. As part of Employee D’s duties, 
Employee D is responsible for managing the 
initial public offerings of securities of unre-
lated customers of TARP recipient. As part 
of an initial public offering in 2009, Employee 
D is entitled to 1% of the purchase price if 
and when the initial public offering closes. 
Regardless of whether such an arrangement 
was customary or established under a spe-
cific program as of February 17, 2009, the 
amount is not commission compensation be-
cause the compensation relates to a specified 
transaction, in this case the initial public of-
fering. Accordingly, the compensation is in-
centive compensation. 

Compensation means all remuneration 
for employment, including but not lim-
ited to salary, commissions, tips, wel-
fare benefits, retirement benefits, 
fringe benefits and perquisites. 

Compensation committee. (1) General 
rule. The term ‘‘compensation com-
mittee’’ means a committee of inde-
pendent directors, whose independence 
is determined pursuant to Item 407(a) 
of Regulation S–K under the Federal 
securities laws (17 CFR 229.407(a)). 

(2) Application to private TARP recipi-
ents. For purposes of determining direc-
tor independence, a TARP recipient 
that does not have securities registered 

with the SEC pursuant to the Federal 
securities laws must follow the require-
ments set forth in Item 407(a)(1)(ii) of 
Regulation S–K under the Federal se-
curities laws (17 CFR 229.407(a)(1)(ii)). 

Compensation structure. The term 
‘‘compensation structure’’ means the 
characteristics of the various forms of 
total compensation that an employee 
receives or may receive, including the 
amounts of such compensation or po-
tential compensation relative to the 
amounts of other types of compensa-
tion or potential compensation, the 
amounts of such compensation or po-
tential compensation relative to the 
total compensation over the relevant 
period, and how such various forms of 
compensation interrelate to provide 
the employee his or her ultimate total 
compensation. These characteristics 
include, but are not limited to, wheth-
er the compensation is provided as sal-
ary, short-term incentive compensa-
tion, or long-term incentive compensa-
tion, whether the compensation is pro-
vided as cash compensation, equity- 
based compensation, or other types of 
compensation (such as executive pen-
sions, other benefits or perquisites), 
and whether the compensation is pro-
vided as current compensation or de-
ferred compensation. 

Deferred compensation plan. The term 
‘‘deferred compensation plan’’ means 

(1) Any plan, contract, agreement, or 
other arrangement under which an em-
ployee voluntarily elects to defer all or 
a portion of the reasonable compensa-
tion, wages, or fees paid for services 
rendered which otherwise would have 
been paid to the employee at the time 
the services were rendered (including a 
plan that provides for the crediting of 
a reasonable investment return on such 
elective deferrals), provided that the 
TARP recipient either: 

(i) Recognizes a compensation ex-
pense and accrues a liability for the 
benefit payments according to GAAP; 
or 

(ii) Segregates or otherwise sets aside 
assets in a trust which may only be 
used to pay plan and other benefits, ex-
cept that the assets of this trust may 
be available to satisfy claims of the 
TARP recipient’s creditors in the case 
of insolvency; or 
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(2) A nonqualified deferred compensa-
tion or supplemental retirement plan, 
other than an elective deferral plan es-
tablished by a TARP recipient: 

(i) Primarily for the purpose of pro-
viding benefits for a select group of di-
rectors, management, or highly com-
pensated employees in excess of the 
limitations on contributions and bene-
fits imposed by sections 415, 401(a)(17), 
402(g) or any other applicable provision 
of the Internal Revenue Code (26 U.S.C. 
415, 401(a)(17), 402(g)); or 

(ii) Primarily for the purpose for pro-
viding supplemental retirement bene-
fits or other deferred compensation for 
a select group of directors, manage-
ment or highly compensated employees 
(excluding severance payments). 

EESA. The term ‘‘EESA’’ means the 
Emergency Economic Stabilization Act 
of 2008, as amended. 

Employee. The term ‘‘employee’’ 
means an individual serving as a serv-
ant in the conventional master-servant 
relationship as understood by the com-
mon-law agency doctrine. In general, a 
partner of a partnership, a member of a 
limited liability company, or other 
similar owner in a similar type of enti-
ty, will not be treated as an employee 
for this purpose. However, to the ex-
tent that the primary purpose for the 
creation or utilization of such partner-
ship, limited liability company, or 
other similar type of entity is to avoid 
or evade any or all of the requirements 
of section 111 of EESA or these regula-
tions with respect to a partner, mem-
ber or other similar owner, the partner, 
member or other similar owner will be 
treated as an employee. In addition, a 
personal service corporation or similar 
intermediary between the TARP recipi-
ent and an individual providing serv-
ices to the TARP recipient will be dis-
regarded for purposes of determining 
whether such individual is an employee 
of the TARP recipient. 

Employee compensation plan. The term 
‘‘employee compensation plan’’ means 
‘‘plan’’ as that term is defined in Item 
402(a)(6)(ii) of Regulation S–K under 
the Federal securities laws (17 CFR 
229.402(a)(6)(ii)), but only any employee 
compensation plan in which two or 
more employees participate and with-
out regard to whether an executive of-

ficer participates in the employee com-
pensation plan. 

Exceptional financial assistance. The 
term ‘‘exceptional financial assist-
ance’’ means any financial assistance 
provided under the Programs for Sys-
temically Significant Failing Institu-
tions, the Targeted Investment Pro-
gram, the Automotive Industry Fi-
nancing Program, and any new pro-
gram designated by the Secretary as 
providing exceptional financial assist-
ance. 

Excessive or luxury expenditures. The 
term ‘‘excessive or luxury expendi-
tures’’ means excessive expenditures on 
any of the following to the extent such 
expenditures are not reasonable ex-
penditures for staff development, rea-
sonable performance incentives, or 
other similar reasonable measures con-
ducted in the normal course of the 
TARP recipient’s business operations: 

(1) Entertainment or events; 
(2) Office and facility renovations; 
(3) Aviation or other transportation 

services; and 
(4) Other similar items, activities, or 

events for which the TARP recipient 
may reasonably anticipate incurring 
expenses, or reimbursing an employee 
for incurring expenses. 

Excessive or luxury expenditures policy. 
The term ‘‘excessive or luxury expendi-
tures policy’’ means written standards 
applicable to the TARP recipient and 
its employees that address the four 
categories of expenses set forth in the 
definition of ‘‘excessive or luxury ex-
penditures’’ (entertainment or events, 
office and facility renovations, avia-
tion or other transportation services, 
and other similar items, activities or 
events), and that are reasonably de-
signed to eliminate excessive and lux-
ury expenditures. Such written stand-
ards must: 

(1) Identify the types or categories of 
expenditures which are prohibited 
(which may include a threshold expend-
iture amount per item, activity, or 
event or a threshold expenditure 
amount per employee receiving the 
item or participating in the activity or 
event); 

(2) Identify the types or categories of 
expenditures for which prior approval 
is required (which may include a 
threshold expenditure amount per 
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item, activity, or event or a threshold 
expenditure amount per employee re-
ceiving the item or participating in the 
activity or event); 

(3) Provide reasonable approval pro-
cedures under which an expenditure re-
quiring prior approval may be ap-
proved; 

(4) Require PEO and PFO certifi-
cation that the approval of any expend-
iture requiring the prior approval of 
any SEO, any executive officer of a 
substantially similar level of responsi-
bility, or the TARP recipient’s board of 
directors (or a committee of such board 
of directors), was properly obtained 
with respect to each such expenditure; 

(5) Require the prompt internal re-
porting of violations to an appropriate 
person or persons identified in this pol-
icy; and 

(6) Mandate accountability for adher-
ence to this policy. 

Executive officer. The term ‘‘executive 
officer’’ means an ‘‘executive officer’’ 
as that term is defined in Rule 3b-7 of 
the Securities Exchange Act of 1934 
(Exchange Act) (17 CFR 240.3b-7). 

Financial assistance. (1) Definition. 
The term ‘‘financial assistance’’ means 
any funds or fund commitment pro-
vided through the purchase of troubled 
assets under the authority granted to 
Treasury under section 101 of EESA or 
the insurance of troubled assets under 
the authority granted to Treasury 
under section 102 of EESA, provided 
that the term ‘‘financial assistance’’ 
does not include any loan modification 
under sections 101 and 109 of EESA. A 
change in the form of previously re-
ceived financial assistance, such as a 
conversion of convertible preferred 
stock to common stock, is not treated 
as new or additional financial assist-
ance. 

(2) Examples. The following examples 
illustrate the provisions of paragraph 
(1) of this definition: 

Example 1. Company A sells $500,000,000 of 
preferred stock to Treasury through the Cap-
ital Purchase Program. Company A has re-
ceived financial assistance. 

Example 2. Company B posts collateral to 
and receives a loan from the Federal Reserve 
special purpose vehicle under the Term 
Asset-Backed Security Loan Facility pro-
gram. Company B has neither sold troubled 
assets to Treasury, nor insured troubled as-

sets through Treasury, and therefore has not 
received financial assistance. 

Example 3. LP C is a limited partnership es-
tablished for the purpose of participating in 
the Public Private Investment Program. LP 
C has a general partner (GP) that makes 
management decisions on behalf of LP C. A 
limited liability company controlled by an 
affiliate of GP (LLC partner) raises 
$55,000,000 from twenty investors, with each 
investing equal shares, joins LP C as a lim-
ited partner, and invests those funds for a 
55% equity interest in LP C. LP C sells a 
$45,000,000 equity interest to Treasury. LP C, 
at the direction of the GP, will buy and sell 
securities as investments and manage those 
investments. LP C will contract for invest-
ment advice from an investment advisor that 
is an affiliate of GP. LP C has received finan-
cial assistance. LLC partner has received fi-
nancial assistance because it is treated as 
the same employer as LP C according to the 
standards set forth in paragraph (1)(ii) of the 
definition of ‘‘TARP recipient’’. The inves-
tors in the LLC partner have not received fi-
nancial assistance because they are not 
treated as the same employer as LP C ac-
cording to the standards set forth in para-
graph (1)(ii) of the definition of ‘‘TARP re-
cipient’’. GP is not an employee of LP C pur-
suant to the definition of ‘‘employee’’ in this 
rule, and is not treated as the same employer 
as LP C according to the standards set forth 
in paragraph (1)(ii) of the definition of 
‘‘TARP recipient’’. The investment advisor- 
contractor to LP C has not received financial 
assistance. Entities that sell securities to or 
buy securities from LP C have neither sold 
troubled assets to Treasury nor insured trou-
bled assets through Treasury, and therefore 
have not received financial assistance. 

Example 4. Company D, a servicer of mort-
gage loans or mortgaged-backed securities, 
issues a financial instrument to Treasury’s 
financial agent in which Company D com-
mits to modify mortgages it is servicing con-
sistent with guidelines established by Treas-
ury under the Home Affordable Modification 
Program. Treasury, through its financial 
agent, commits to pay up to $800,000,000 in 
incentive payments and credit enhancements 
for Company E’s commitment to modify 
mortgages. Company E has not received fi-
nancial assistance. 

GAAP. The term ‘‘GAAP’’ means U.S. 
generally accepted accounting prin-
ciples. 

Golden parachute payment. (1) General 
rule. The term ‘‘golden parachute pay-
ment’’ means any payment for the de-
parture from a TARP recipient for any 
reason, or any payment due to a 
change in control of the TARP recipi-
ent or any entity that is included in a 
group of entities treated as one TARP 
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recipient, except for payments for serv-
ices performed or benefits accrued. For 
this purpose, a change in control in-
cludes any event that would qualify as 
a change in control event as defined in 
26 CFR 1.280G–1, Q&A–27 through Q&A– 
29 or as a change in control event as 
defined in 26 CFR 1.409A–3(i)(5)(i). For 
this purpose, a golden parachute pay-
ment includes the acceleration of vest-
ing due to the departure or the change 
in control event, as applicable. A gold-
en parachute payment is treated as 
paid at the time of departure or change 
in control event, and is equal to the ag-
gregate present value of all payments 
made for a departure or a change in 
control event (including the entire ag-
gregate present value of the payment if 
the vesting period was not otherwise 
completed but was accelerated due to 
departure, regardless of whatever por-
tion of the required vesting period the 
employee had completed). Thus, a gold-
en parachute payment may include a 
right to amounts actually payable 
after the TARP period. 

(2) Exclusions. For purposes of this 
part, a golden parachute payment does 
not include any of the following: 

(i) Any payment made pursuant to a 
pension or retirement plan which is 
qualified (or is intended within a rea-
sonable period of time to be qualified) 
under section 401 of the Internal Rev-
enue Code (26 U.S.C. 401) or pursuant to 
a pension or other retirement plan 
which is governed by the laws of any 
foreign country; 

(ii) Any payment made by reason of 
the departure of the employee due to 
the employee’s death or disability; or 

(iii) Any severance or similar pay-
ment which is required to be made pur-
suant to a State statute or foreign law 
(independent of any terms of a contract 
or other agreement) which is applica-
ble to all employers within the appro-
priate jurisdiction (with the exception 
of employers that may be exempt due 
to their small number of employees or 
other similar criteria). 

(3) Payments for services performed or 
benefits accrued. (i) General rules. Ex-
cept as otherwise provided for pay-
ments made under a deferred com-
pensation plan or a benefit plan in 
paragraph (4) of this definition, a pay-
ment made, or a right to a payment 

arising under a plan, contract, agree-
ment, or other arrangement (including 
the acceleration of any vesting condi-
tions) is for services performed or bene-
fits accrued only if the payment was 
made, or the right to the payment 
arose, for current or prior services to 
the TARP recipient (except that an ap-
propriate allowance may be made for 
services for a predecessor employer). 
Whether a payment is for services per-
formed or benefits accrued is deter-
mined based on all the facts and cir-
cumstances. However, a payment, or a 
right to a payment, generally will be 
treated as a payment for services per-
formed or benefits accrued only if the 
payment would be made regardless of 
whether the employee departs or the 
change in control event occurs, or if 
the payment is due upon the departure 
of the employee, regardless of whether 
the departure is voluntary or involun-
tary (other than reasonable restric-
tions, such as the forfeiture of the 
right to a payment for an involuntary 
departure for cause, but not restric-
tions relating to whether the departure 
was a voluntary departure for good rea-
son or subsequent to a change in con-
trol). 

(ii) Examples. The following examples 
illustrate the general rules in para-
graph (3)(i) of this definition: 

Example 1. Employee A is a SEO of Entity 
B at all relevant times. On September 1, 2007, 
Employee A received a stock appreciation 
right granting him the right to appreciation 
on the underlying shares that would vest 25% 
for every twelve months of continued serv-
ices. Under the terms of the grant, the stock 
appreciation right would be immediately ex-
ercised and payable upon termination of em-
ployment. Entity B becomes a TARP recipi-
ent in December 2008. On September 1, 2009, 
Entity B involuntarily terminates Employee 
A, at which time Employee A receives a pay-
ment equal to the post-September 1, 2007 ap-
preciation on 50% of the shares under the 
stock appreciation right (the portion of the 
shares that had vested before the termi-
nation of employment). The payment is 
treated as a payment for services performed 
and does not constitute a golden parachute 
payment. 

Example 2. The facts are the same as the 
facts in Example 1, except that under Em-
ployee A’s employment agreement, Em-
ployee A is entitled to accelerate vesting if 
Employee A is terminated involuntarily 
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other than for cause. If Entity B pays Em-
ployee A the post-September 1, 2007 apprecia-
tion on 100% of the shares under the stock 
appreciation right, the portion of the pay-
ment representing the additional 50% accel-
erated vesting due to the termination of em-
ployment would not be for services per-
formed and would be a golden parachute pay-
ment. 

(4) Payments from benefit plans and de-
ferred compensation plans. A payment 
from a benefit plan or a deferred com-
pensation plan is treated as a payment 
for services performed or benefits ac-
crued only if the following conditions 
are met: 

(i) The plan was in effect at least one 
year prior to the employee’s departure; 

(ii) The payment is made pursuant to 
the plan and is made in accordance 
with the terms of the plan as in effect 
no later than one year before the de-
parture and in accordance with any 
amendments to the plan during this 
one year period that do not increase 
the benefits payable hereunder; 

(iii) The employee has a vested right, 
as defined under the applicable plan 
document, at the time of the departure 
or the change in control event (but not 
due to the departure or the change in 
control event) to the payments under 
the plan; 

(iv) Benefits under the plan are ac-
crued each period only for current or 
prior service rendered to the TARP re-
cipient (except that an appropriate al-
lowance may be made for service for a 
predecessor employer); 

(v) Any payment made pursuant to 
the plan is not based on any discre-
tionary acceleration of vesting or ac-
crual of benefits which occurs at any 
time later than one year before the de-
parture or the change in control event; 
and 

(vi) With respect to payments under 
a deferred compensation plan, the 
TARP recipient has previously recog-
nized compensation expense and ac-
crued a liability for the benefit pay-
ments according to GAAP or seg-
regated or otherwise set aside assets in 
a trust which may only be used to pay 
plan benefits, except that the assets of 
this trust may be available to satisfy 
claims of the TARP recipient’s credi-
tors in the case of insolvency and pay-
ments pursuant to the plan are not in 

excess of the accrued liability com-
puted in accordance with GAAP. 

Gross-up. The term ‘‘gross-up’’ means 
any reimbursement of taxes owed with 
respect to any compensation, provided 
that a gross-up does not include a pay-
ment under a tax equalization agree-
ment, which is an agreement, method, 
program, or other arrangement that 
provides payments intended to com-
pensate an employee for some or all of 
the excess of the taxes actually im-
posed by a foreign jurisdiction on the 
compensation paid by the TARP recipi-
ent to the employee over the taxes that 
would be imposed if the compensation 
were subject solely to U.S. Federal, 
State, and local income tax, or some or 
all of the excess of the U.S. Federal, 
State, and local income tax actually 
imposed on the compensation paid by 
the TARP recipient to the employee 
over the taxes that would be imposed if 
the compensation were subject solely 
to taxes in the applicable foreign juris-
diction, provided that the payment 
made under such agreement, method, 
program, or other arrangement may 
not exceed such excess and the amount 
necessary to compensate for the addi-
tional taxes on the amount paid under 
the agreement, method, program, or 
other arrangement. 

Incentive compensation. The term ‘‘in-
centive compensation’’ means com-
pensation provided under an incentive 
plan. 

Incentive plan. (1) Definition. The 
term ‘‘incentive plan’’ means an ‘‘in-
centive plan’’ as that term is defined in 
Item 402(a)(6)(iii) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)(6)(iii)), and any plan pro-
viding stock or options as defined in 
Item 402(a)(6)(i) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(a)(6)(i)) or other equity- 
based compensation such as restricted 
stock units or stock appreciation 
rights, except for the payment of sal-
ary or other permissible payments in 
stock, stock units, or other property as 
described in paragraph (2) of this defi-
nition. An incentive plan does not in-
clude the payment of salary, but does 
include an arrangement under which 
an employee would earn compensation 
in the nature of a commission, unless 
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such compensation qualifies as com-
mission compensation (as defined 
above). Accordingly, an incentive plan 
includes an arrangement under which 
an employee receives compensation 
only upon the completion of a specified 
transaction, such as an initial public 
offering or sale or acquisition of a spec-
ified entity or entities, regardless of 
how such compensation is measured. 
For examples, see the definition of 
‘‘commission compensation,’’ above. 
An incentive plan, or a grant under an 
incentive plan, may also qualify as a 
bonus or a retention award. 

(2) Salary or other permissible payments 
paid in property. The term ‘‘incentive 
plan’’ does not include an arrangement 
under which an employee receives sal-
ary or another permissible payment in 
property, such as TARP recipient 
stock, provided that such property is 
not subject to a substantial risk of for-
feiture (as defined in 26 CFR 1.83–3(c)) 
or other future period of required serv-
ices, the amount of the payment is de-
terminable as a dollar amount through 
the date such compensation is earned 
(for example, an agreement that salary 
payments will be made in stock equal 
to the value of the cash payment that 
would otherwise be due), and the 
amount of stock or other property ac-
crues at the same time or times as the 
salary or other permissible payments 
would otherwise be paid in cash. The 
term ‘‘incentive plan’’ also does not in-
clude an arrangement under which an 
employee receives a restricted stock 
unit that is analogous to TARP recipi-
ent stock, that otherwise meets the re-
quirements of the previous sentence. 
For this purpose, a unit is analogous to 
stock if the unit is based upon stock of 
the TARP recipient, or is applied as if 
the applicable entity, division, or other 
unit were a corporation with one class 
of stock and the number of units of 
stock granted is determined based on a 
fixed percentage of the overall value of 
this corporation, and the term ‘‘TARP 
recipient stock’’ with respect to a par-
ticular employee recipient means the 
stock of a corporation (or the entity, 
division, or other unit the value of 
which forms the basis for the unit) that 
is an ‘‘eligible issuer of service recipi-
ent stock’’ under 26 CFR 1.409A– 

1(b)(5)(iii)(E) (applied by analogy to 
non-corporate entities). 

(3) Examples. The following examples 
illustrate the provisions of paragraph 
(2) of this definition. 

Example 1. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
monthly. At each salary payment date Em-
ployee will receive a $10,000 payment in cash, 
and be transferred a number of shares of 
common stock of TARP recipient equal to 
$5,000 divided by the fair market value of a 
share of common stock on the salary pay-
ment date. The arrangement is for the pay-
ment of salary, and is not an incentive plan. 

Example 2. Same facts as Example 1, except 
that pursuant to a valid elective deferral 
election, Employee elects to defer 20% of 
each salary payment into a nonqualified de-
ferred compensation plan. At each salary 
payment date Employee will receive an $8,000 
payment in cash, be transferred a number of 
shares of common stock of TARP recipient 
equal to $4,000 divided by the fair market 
value of a share of common stock on the sal-
ary payment date, and a $3,000 contribution 
to an account under a nonqualified deferred 
compensation plan. The arrangement is for 
the payment of salary, and is not an incen-
tive plan. 

Example 3. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
monthly. At each salary payment date, Em-
ployee will receive a $10,000 payment in cash, 
and accrue a right to a number of shares of 
common stock of TARP recipient equal to 
$5,000 divided by the fair market value of a 
share of common stock on the salary pay-
ment date. At the end of the year, TARP re-
cipient will transfer the total number of ac-
crued shares to Employee, subject to a 
multi-year holding period (a restriction that 
the shares may not be transferred or other-
wise disposed of by Employee for a specified 
number of years). If Employee’s employment 
with the TARP recipient terminates during 
the holding period, the termination will not 
affect the duration or application of the 
holding period or Employee’s right to retain 
the shares and to transfer or otherwise dis-
pose of them at the end of the holding pe-
riod. The arrangement is for the payment of 
salary, and is not an incentive plan. The ar-
rangement would also be for the payment of 
salary, and not an incentive plan, if the ar-
rangement provided that the holding period 
was to last until the later of a specified time 
period or a specified time following Employ-
ee’s retirement or other termination of em-
ployment. 

Example 4. Employee is an employee of 
TARP recipient. For 2010, TARP recipient 
agrees to pay a salary of $15,000, payable 
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monthly. At each salary payment date, Em-
ployee will receive a $10,000 payment in cash, 
and accrue a right to a contribution to an 
account equal to $5,000 divided by the fair 
market value of a share on the salary pay-
ment date. The account balance will be sub-
ject to notional gains and losses based on the 
investment return on TARP recipient com-
mon stock. The amount will be payable upon 
the last day of the second year immediately 
following the year the services are per-
formed. The arrangement is for the payment 
of salary, and is not an incentive plan. How-
ever, the arrangement generally will provide 
deferred compensation for purposes of sec-
tion 409A of the Internal Revenue Code. 

Internal Revenue Code. The term ‘‘In-
ternal Revenue Code’’ means the Inter-
nal Revenue Code of 1986, as amended. 

Long-term restricted stock. The term 
‘‘long-term restricted stock’’ means re-
stricted stock or restricted stock units 
that include the following features: 

(1) The restricted stock or restricted 
stock units are issued with respect to 
common stock of the TARP recipient. 
For this purpose, a restricted stock 
unit includes a unit that is payable, or 
may be payable, in cash or stock, pro-
vided that the value of the payment is 
equal to the value of the underlying 
stock. With respect to a specified divi-
sion or other unit within a TARP re-
cipient or a TARP recipient that is not 
a stock corporation, a unit analogous 
to common stock may be used. For this 
purpose, a unit is analogous to com-
mon stock if applied as if the entity, 
division, or other unit were a corpora-
tion with one class of common stock 
and the number of units of common 
stock granted is determined based on a 
fixed percentage of the overall value of 
this corporation. Notwithstanding the 
foregoing, with respect to a particular 
employee recipient, the corporation 
the stock of which is utilized (or the 
entity, division, or other unit the value 
of which forms the basis for the unit) 
must be an ‘‘eligible issuer of service 
recipient stock’’ under 26 CFR 1.409A– 
1(b)(5)(iii)(E) (applied by analogy to 
non-corporate entities). 

(2) The restricted stock or restricted 
stock unit may not become transfer-
able (as defined in 26 CFR 1.83–3(d)), or 
payable as applied to a restricted stock 
unit, at any time earlier than per-
mitted under the following schedule 
(except as necessary to reflect a merg-

er or acquisition of the TARP recipi-
ent): 

(i) 25% of the shares or units granted 
at the time of repayment of 25% of the 
aggregate financial assistance re-
ceived. 

(ii) An additional 25% of the shares 
or units granted (for an aggregate total 
of 50% of the shares or units granted) 
at the time of repayment of 50% of the 
aggregate financial assistance re-
ceived. 

(iii) An additional 25% of the shares 
or units granted (for an aggregate total 
of 75% of the shares or units granted) 
at the time of repayment of 75% of the 
aggregate financial assistance re-
ceived. 

(iv) The remainder of the shares or 
units granted at the time of repayment 
of 100% of the aggregate financial as-
sistance received. 

(3) Notwithstanding the foregoing, in 
the case of restricted stock for which 
the employee does not make an elec-
tion under section 83(b) of the Internal 
Revenue Code (26 U.S.C. 83(b)), at any 
time beginning with the date upon 
which the stock becomes substantially 
vested (as defined in 26 CFR 1.83–3(b)) 
and ending on December 31 of the cal-
endar year including that date, a por-
tion of the restricted stock may be 
made transferable as may reasonably 
be required to pay the Federal, State, 
local, or foreign taxes that are antici-
pated to apply to the income recog-
nized due to this vesting, and the 
amounts made transferable for this 
purpose shall not count toward the per-
centages in the schedule above. 

(4) The employee must be required to 
forfeit the restricted stock or re-
stricted stock unit if the employee 
does not continue performing substan-
tial services for the TARP recipient for 
at least two years from the date of 
grant, other than due to the employ-
ee’s death or disability, or a change in 
control event (as defined in 26 CFR 
1.280G–1, Q&A–27 through Q&A–29 or as 
defined in 26 CFR 1.409A–3(i)(5)(i)) with 
respect to the TARP recipient before 
the second anniversary of the date of 
grant. 

(5) Nothing in paragraphs (1), (2), (3), 
and (4) of this definition is intended to 
prevent the placement on such re-
stricted stock or restricted stock unit 
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of any additional restrictions, condi-
tions, or limitations that are not in-
consistent with the requirements of 
these paragraphs. 

Most highly compensated employee. (1) 
In general. The terms ‘‘most highly 
compensated employee’’ or ‘‘most high-
ly compensated employees’’ mean the 
employee or employees of the TARP re-
cipient whose annual compensation is 
determined to be the highest among all 
employees of the TARP recipient, pro-
vided that, solely for purposes of iden-
tifying the employees who are subject 
to any rule applicable to both the SEOs 
and one or more of the most highly 
compensated employees of the TARP 
recipient, SEOs of the TARP recipient 
are excluded when identifying the most 
highly compensated employee(s). For 
this purpose, a former employee who is 
no longer employed as of the first date 
of the relevant fiscal year of the TARP 
recipient is not a most highly com-
pensated employee unless it is reason-
ably anticipated that such employee 
will return to employment with the 
TARP recipient during such fiscal 
year. 

(2) Application to new entities. For an 
entity that is created or organized in 
the same year that the entity becomes 
a TARP recipient, a most highly com-
pensated employee for the first year in-
cludes the person that the TARP re-
cipient determines will be the most 
highly compensated employee for the 
next year based upon a reasonable, 
good faith determination of the pro-
jected annual compensation of such 
person earned during that year. This 
determination must be made as of the 
later of the date the entity is created 
or organized or the date the entity be-
comes a TARP recipient, and must be 
made only once. However, a person 
need not yet be an employee to be 
treated as a most highly compensated 
employee, if it is reasonably antici-
pated that the person will become an 
employee of the TARP recipient during 
the first year. 

Obligation. (1) Definition. The term 
‘‘obligation’’ means a requirement for, 
or an ability of, a TARP recipient to 
repay financial assistance received 
from Treasury, as provided in the 
terms of the applicable financial in-
strument and related agreements, 

through the repayment of a debt obli-
gation or the redemption or repurchase 
of an equity security, but not including 
warrants to purchase common stock of 
the TARP recipient. 

(2) Examples. The following examples 
illustrate the provisions of paragraph 
(1) of this definition. 

Example 1. TARP recipient sells $500 mil-
lion of preferred stock to Treasury, and pro-
vides warrants to Treasury for the purchase 
of $75 million of common stock. The TARP 
recipient has an ability to redeem the pre-
ferred stock and thus maintains an out-
standing obligation to Treasury. 

Example 2. Same facts as Example 1, except 
that TARP recipient redeems the $500 mil-
lion of preferred stock, so that Treasury 
holds only the $75 million of warrants to pur-
chase common stock outstanding. TARP re-
cipient does not maintain an outstanding ob-
ligation to Treasury. 

Example 3. TARP recipient sells $120 mil-
lion of securities backed by Small Business 
Administration-guaranteed loans to Treas-
ury through the Consumer and Business 
Lending initiative, and provides warrants to 
Treasury for the purchase of $10 million of 
common stock. Because the TARP recipient 
does not as a result of this transaction owe 
a debt obligation or have a requirement or 
right to redeem or repurchase an equity se-
curity (other than the warrants to purchase 
common stock provided to the Treasury), the 
TARP recipient does not have an out-
standing obligation to Treasury as a result 
of this transaction. 

PEO. The term ‘‘PEO’’ means the 
principal executive officer or an em-
ployee acting in a similar capacity. 

Perquisite. The term ‘‘perquisite’’ 
means a ‘‘perquisite or other personal 
benefit’’ the amount of which is re-
quired to be included in the amount re-
ported under Item 402(c)(2)(ix)(A) of 
Regulation S–K under the Federal se-
curities laws (17 CFR 
229.402(c)(2)(ix)(A)) (Column (i) of the 
Summary Compensation Table (All 
Other Compensation)), modified to also 
include any such perquisite or other 
personal benefit provided to a most 
highly compensated employee subject 
to § 30.11(b) (Q–11). 

PFO. The term ‘‘PFO’’ means the 
principal financial officer or an em-
ployee acting in a similar capacity. 

Primary regulatory agency. The term 
‘‘primary regulatory agency’’ means 
the Federal regulatory agency that has 
primary supervisory authority over the 
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TARP recipient. For a TARP recipient 
that is a State-chartered bank that 
does not have securities registered 
with the SEC pursuant to the Federal 
securities laws, the primary regulatory 
agency is the TARP recipient’s pri-
mary Federal banking regulator. If a 
TARP recipient is not subject to the 
supervision of a Federal regulatory 
agency, the term ‘‘primary regulatory 
agency’’ means the Treasury. 

Repayment. The term ‘‘repayment’’ 
means satisfaction of an obligation. 

Retention award. (1) General definition. 
The term ‘‘retention award’’ means 
any payment to an employee, other 
than a payment of commission com-
pensation, a payment made pursuant 
to a pension or retirement plan which 
is qualified (or is intended within a rea-
sonable period of time to be qualified) 
under section 401 of the Internal Rev-
enue Code (26 U.S.C. 401), a payment 
made pursuant to a benefit plan, or a 
payment of a fringe benefit, overtime 
pay, or reasonable expense reimburse-
ment that: 

(i) Is not payable periodically to an 
employee for services performed by the 
employee at a regular hourly, daily, 
weekly, monthly, or similar periodic 
rate (or would not be payable in such 
manner absent an elective deferral 
election); 

(ii) Is contingent on the completion 
of a period of future service with the 
TARP recipient or the completion of a 
specific project or other activity of the 
TARP recipient; and 

(iii) Is not based on the performance 
of the employee (other than a require-
ment that the employee not be sepa-
rated from employment for cause) or 
the business activities or value of the 
TARP recipient. 

(2) New hires. With respect to newly 
hired employees, a payment that will 
be made only if the new hire continues 
providing services for a specified period 
generally constitutes a retention 
award. For example, a signing bonus 
that must be repaid unless the newly 
hired employee completes a certain pe-
riod of service is a retention award. 
Similarly, a ‘‘make-whole’’ agreement 
under which a newly hired employee is 
provided benefits intended to make up 
for benefits foregone at his former em-
ployer, where these new benefits are 

subject to a continued service period 
vesting requirement (such as a con-
tinuation of the vesting period at the 
former employer), is a retention award. 

(3) Deferred compensation plans. 
Whether a benefit under a deferred 
compensation plan that is subject to a 
service vesting period is a retention 
award depends on all the facts and cir-
cumstances. However, to the extent an 
employee continues to accrue, or be-
comes eligible to accrue, a benefit 
under a plan the benefits under which 
have not been materially enhanced for 
a significant period of time prior to the 
employee becoming an SEO or most 
highly compensated employee (includ-
ing through expansion of the eligibility 
for such plan), the benefits accrued 
generally will not be a retention 
award. However, to the extent the plan 
is amended to materially enhance the 
benefits provided under the plan or to 
make such employee eligible to partici-
pate in such plan, and such benefits are 
subject to a requirement of a continued 
period of service, such an amendment 
generally will be a retention award. 

SEC. The term ‘‘SEC’’ means the U.S. 
Securities and Exchange Commission. 

Senior executive officer or SEO. (1) Gen-
eral definition. The term ‘‘senior execu-
tive officer’’ or ‘‘SEO’’ means a ‘‘named 
executive officer’’ as that term is de-
termined pursuant to Instruction 1 to 
Item 402(a)(3) of Regulation S–K under 
the Federal securities laws (17 CFR 
229.402(a)) who is an employee of the 
TARP recipient. 

(2) Application to smaller reporting com-
pany. A TARP recipient that is a 
smaller reporting company must iden-
tify SEOs pursuant to paragraph (1) of 
this definition. Such a TARP recipient 
must identify at least five SEOs, even 
if only three named executive officers 
are provided in the disclosure pursuant 
to Item 402(m)(2) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.402(m)(2)), provided that no 
employee must be identified as a SEO 
if the employee’s total annual com-
pensation does not exceed $100,000 as 
defined in Item 402(a)(3)(1) of Regula-
tion S–K under the Federal securities 
laws (17 CFR 229.402(a)(3)(1)). 

(3) Application to private TARP recipi-
ents. A TARP recipient that does not 
have securities registered with the SEC 
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pursuant to the Federal securities laws 
must identify SEOs in accordance with 
rules analogous to the rules in para-
graph (1) of this definition. 

SEO compensation plan. The term 
‘‘SEO compensation plan’’ means 
‘‘plan’’ as that term is defined in Item 
402(a)(6)(ii) of Regulation S–K under 
the Federal securities laws (17 CFR 
229.402(a)(6)(ii)), but only with regard 
to a SEO compensation plan in which a 
SEO participates. 

Senior risk officer. The term ‘‘senior 
risk officer’’ means a senior risk execu-
tive officer or employee acting in a 
similar capacity. 

Smaller reporting company. The term 
‘‘smaller reporting company’’ means a 
‘‘smaller reporting company’’ as that 
term is defined in Item 10(f) of Regula-
tion S–K under the Federal securities 
laws (17 CFR 229.10(f)). 

Sunset date. The term ‘‘sunset date’’ 
means the date on which the authori-
ties provided under EESA section 101 
and 102 terminate, pursuant to EESA 
section 120, taking into account any 
extensions pursuant to EESA section 
120(b). 

TARP. The term ‘‘TARP’’ means the 
Troubled Asset Relief Program, estab-
lished pursuant to EESA. 

TARP fiscal year. The term ‘‘TARP 
fiscal year’’ means a fiscal year of a 
TARP recipient, or the portion of a fis-
cal year of a TARP recipient, that is 
also a TARP period. 

TARP period. The term ‘‘TARP pe-
riod’’ means the period beginning with 
the TARP recipient’s receipt of any fi-
nancial assistance and ending on the 
last date upon which any obligation 
arising from financial assistance re-
mains outstanding (disregarding any 
warrants to purchase common stock of 
the TARP recipient that the Treasury 
may hold). 

TARP recipient. (1) General definition. 
The term ‘‘TARP recipient’’ means 

(i) Any entity that has received or 
holds a commitment to receive finan-
cial assistance; and 

(ii) Any entity that would be treated 
as the same employer as an entity re-
ceiving financial assistance based on 
the rules in sections 414(b) and 414(c) of 
the Internal Revenue Code (26 U.S.C. 
414(b) or (c)), but modified by sub-
stituting ‘‘50%’’ for ‘‘80%’’ in each 

place it appears in section 414(b) or 
414(c) and the accompanying regula-
tions. However, for purposes of apply-
ing the aggregation rules to determine 
the applicable employer, the rules for 
brother-sister controlled groups and 
combined groups are disregarded (in-
cluding disregarding the rules in sec-
tion 1563(a)(2) and (a)(3) of the Internal 
Revenue Code (26 U.S.C. 1563(a)(2) and 
(a)(3)) with respect to corporations and 
the parallel rules that are in 26 CFR 
1.414(c)–2(c) with respect to other orga-
nizations conducting trades or busi-
nesses). 

(2) Certain excluded entities. Neither 
any entity receiving funds under TARP 
pursuant to section 109 of EESA nor 
any Federal Reserve bank as that term 
is used in the Federal Reserve Act (12 
U.S.C. 221 et seq.) will be treated as a 
TARP recipient subject to section 111 
of EESA and any rules and regulations 
promulgated thereunder. 

(3) Anti-abuse rule. Notwithstanding 
paragraph (1) of this definition, the 
term ‘‘TARP recipient’’ means any en-
tity that has received, or holds a com-
mitment to receive, financial assist-
ance; and any entity related to such 
TARP recipient to the extent that the 
primary purpose for the creation or 
utilization of such entity is to avoid or 
evade any or all of the requirements of 
section 111 of EESA or these regula-
tions. 

Treasury. The term ‘‘Treasury’’ 
means the U.S. Department of the 
Treasury. 

Valid employment contract. The term 
‘‘valid employment contract’’ means a 
written employment contract that is: 

(1)(i) A material contract as deter-
mined pursuant to Item 
601(b)(10)(iii)(A) of Regulation S–K 
under the Federal securities laws (17 
CFR 229.601(b)(10)(iii)(A)); or 

(ii) A contract that would be deemed 
a material contract as determined pur-
suant to Item 601(b)(10)(iii) of Regula-
tion S–K under the Federal securities 
laws (17 CFR 229.601(b)(10)(iii)), but for 
the fact that the material contract re-
lates to one or more employee who is 
not an executive officer; and 

(2) Is enforceable under the law of the 
applicable jurisdiction. 

[74 FR 28405, June 15, 2009, as amended at 74 
FR 63992, Dec. 7, 2009] 
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