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entity from future financial agency 
agreements. 

(4) Imposition of any other remedy 
available under the terms of the ar-
rangement or at law. 

(5) In the event of violation of a 
criminal statue, referral to the Depart-
ment of Justice for prosecution of the 
retained entity and/or its officers or 
employees. In such cases, the Depart-
ment of Justice may make direct and 
derivative use of any statements and 
information provided by any entity, its 
representatives and employees or any 
individual, to the extent permitted by 
law. 

(b) To the extent Treasury has dis-
cretion in selecting or imposing a rem-
edy, it will give significant consider-
ation to a retained entity’s prompt dis-
closure of any violation of these rules. 

PART 32—PAYMENTS IN LIEU OF 
LOW INCOME HOUSING TAX 
CREDITS 

AUTHORITY: Public Law 111–5. 

§ 32.1 Timing of disbursements. 

(a) State housing credit agencies that 
receive funds under section 1602 of Di-
vision B of the American Recovery and 
Reinvestment Tax Act of 2009 must 
make subawards to subawardees to fi-
nance the construction or acquisition 
and rehabilitation of low-income hous-
ing no later than December 31, 2010. 
Any funds that are not used to make 
subawards by December 31, 2010, must 
be returned to the Treasury by Janu-
ary 1, 2011. 

(b) The requirement in subsection (a) 
above does not prevent State housing 
credit agencies from continuing to dis-
burse funds to subawardees after De-
cember 31, 2010 provided: 

(1) A subaward has been made to the 
subawardee on or before December 31, 
2010; 

(2) The subawardee has, by the close 
of 2010, paid or incurred at least 30 per-
cent of the subawardee’s total adjusted 
basis in land and depreciable property 
that is reasonably expected to be part 
of the low-income housing project; and 

(3) Any funds not disbursed to the 
subawardee by December 31, 2011, must 

be returned to the Treasury by Janu-
ary 1, 2012. 

[74 FR 44752, Aug. 31, 2009] 

PART 33—WAIVERS FOR STATE 
INNOVATION 

Sec. 
33.100 Basis and purpose. 
33.102 Coordinated waiver process. 
33.104 Definitions. 
33.108 Application procedures. 
33.112 State public notice requirements. 
33.116 Federal public notice and approval 

process. 
33.120 Monitoring and compliance. 
33.124 State reporting requirements. 
33.128 Periodic evaluation requirements. 

AUTHORITY: Sec. 1332, Pub. L. 111–148, 124 
Stat. 119. 

SOURCE: 77 FR 11715, Feb. 27, 2012, unless 
otherwise noted. 

§ 33.100 Basis and purpose. 
(a) Statutory basis. This part imple-

ments provisions of section 1332 of the 
Patient Protection and Affordable Care 
Act (Affordable Care Act), Public Law 
111–148, relating to Waivers for State 
Innovation, which the Secretary may 
authorize for plan years beginning on 
or after January 1, 2017. Section 1332 of 
the Affordable Care Act requires the 
Secretary to issue regulations that 
provide for all of the following: 

(1) A process for public notice and 
comment at the State level, including 
public hearings, sufficient to ensure a 
meaningful level of public input. 

(2) A process for the submission of an 
application that ensures the disclosure 
of all of the following: 

(i) The provisions of law that the 
State involved seeks to waive. 

(ii) The specific plans of the State to 
ensure that the waiver will meet all re-
quirements specified in section 1332 of 
the Affordable Care Act. 

(3) A process for the provision of pub-
lic notice and comment after a waiver 
application is received by the Sec-
retary of Health and Human Services, 
that is sufficient to ensure a meaning-
ful level of public input and that does 
not impose requirements that are in 
addition to, or duplicative of, require-
ments imposed under the Administra-
tive Procedures Act, or requirements 
that are unreasonable or unnecessarily 
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burdensome with respect to State com-
pliance. 

(4) A process for the submission of re-
ports to the Secretary by a State relat-
ing to the implementation of a waiver. 

(5) A process for the periodic evalua-
tion by the Secretary of programs 
under waivers. 

(b) Purpose. This part sets forth cer-
tain procedural requirements for Waiv-
ers for State Innovation under section 
1332 of the Affordable Care Act. 

§ 33.102 Coordinated waiver process. 
(a) Coordination with applications for 

waivers under other Federal laws. A 
State may submit a single application 
to the Secretary of Health and Human 
Services for a waiver under section 1332 
of the Affordable Care Act and a waiver 
under one or more of the existing waiv-
er processes applicable under titles 
XVIII, XIX, and XXI of the Social Se-
curity Act, or under any other Federal 
law relating to the provision of health 
care items or services, provided that 
such application is consistent with the 
procedures described in this part, the 
procedures for demonstrations under 
section 1115 of the Social Security Act, 
if applicable, and the procedures under 
any other applicable Federal law under 
which the State seeks a waiver. 

(b) Coordinated process for section 1332 
waivers. A State seeking a section 1332 
waiver must submit a waiver applica-
tion to the Secretary of Health and 
Human Services. Any application sub-
mitted to the Secretary of Health and 
Human Services that requests to waive 
sections 36B, 4980H, or 5000A of the In-
ternal Revenue Code, in accordance 
with section 1332(a)(2)(D) of the Afford-
able Care Act, shall upon receipt be 
transmitted by the Secretary of Health 
and Human Services to the Secretary 
to be reviewed in accordance with this 
part. 

§ 33.104 Definitions. 
For the purposes of this part: 
Complete application means an appli-

cation that has been submitted and for 
which the Secretary and the Secretary 
of Health and Human Services have 
made a preliminary determination that 
it includes all required information 
and satisfies all requirements that are 
described in § 33.108(f). 

Public notice means a notice issued by 
a government agency or legislative 
body that contains sufficient detail to 
notify the public at large of a proposed 
action consistent with § 33.112. 

Section 1332 waiver means a Waiver 
for State Innovation under section 1332 
of the Affordable Care Act. 

§ 33.108 Application procedures. 
(a) Acceptable formats for applications. 

Applications for initial approval of a 
section 1332 waiver shall be submitted 
in electronic format to the Secretary 
of Health and Human Services. 

(b) Application timing. Applications 
for initial approval of a section 1332 
waiver must be submitted sufficiently 
in advance of the requested effective 
date to allow for an appropriate imple-
mentation timeline. 

(c) Preliminary review. Each applica-
tion for a section 1332 waiver will be 
subject to a preliminary review by the 
Secretary and the Secretary of Health 
and Human Services, who will make a 
preliminary determination that the ap-
plication is complete. A submitted ap-
plication will not be deemed received 
until the Secretary and the Secretary 
of Health and Human Services have 
made the preliminary determination 
that the application is complete. 

(1) The Secretary and the Secretary 
of Health and Human Services will 
complete the preliminary review of the 
application within 45 days after it is 
submitted. 

(2) If the Secretary and the Secretary 
of Health and Human Services deter-
mine that the application is not com-
plete, the Secretary of Health and 
Human Services will send the State a 
written notice of the elements missing 
from the application. 

(3) The preliminary determination 
that an application is complete does 
not preclude a finding during the 180- 
day Federal decision-making period 
that a necessary element of the appli-
cation is missing or insufficient. 

(d) Notification of preliminary deter-
mination. Upon making the preliminary 
determination that an application is 
complete, as defined in this part, the 
Secretary of Health and Human Serv-
ices will send the State a written no-
tice informing the State that the Sec-
retary and the Secretary of Health and 
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