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paragraph (f) of this section, and negotiating terms and conditions, the Secretary concerned shall present the proposed EDC to the Deputy Under Secretary of Defense (Installations and
Environment) for formal coordination
before announcing approval of the application.
[76 FR 70880, Nov. 16, 2011]
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§ 174.10

[Reserved]

§ 174.11 Leasing of real property to
non-Federal entities.
(a) Leasing of real property to nonFederal entities prior to the final disposition of closing and realigning installations may facilitate state and
local economic adjustment efforts and
encourage economic redevelopment,
but the Secretary concerned will always concentrate on the final disposition of real and personal property.
(b) In addition to leasing property at
fair market value, to assist local redevelopment efforts the Secretary concerned may also lease real and personal
property, pending final disposition, for
less than fair market value if the Secretary determines that:
(1) A public interest will be served as
a result of the lease; and,
(2) The fair market value of the lease
is unobtainable or not compatible with
such public benefit.
(c) Pending final disposition of an installation, the Secretary concerned
may grant interim leases which are
short-term leases that make no commitment for future use or ultimate disposal. When granting an interim lease,
the Secretary will generally lease to
the LRA but can lease property directly to other entities. If the interim
lease (after complying with NEPA) is
entered into prior to completion of the
final disposal decisions, the term may
be for up to five years, including options to renew, and may contain restrictions on use. Leasing should not
delay the final disposal of the property.
After completion of the final disposal
decisions, the term of the lease may be
longer than five years.
(d) If the property is leased for less
than fair market value to the LRA and
the interim lease permits the property
to be subleased, the interim lease shall
provide that rents from the subleases

will be applied by the lessee to the protection, maintenance, repair, improvement, and costs related to the property
at the installation consistent with 10
U.S.C. 2667.
§ 174.12 Leasing of transferred real
property by Federal agencies.
(a) The Secretary concerned may
transfer real property that is still
needed by a Federal agency (which for
purposes of this section includes DoD
Components) to an LRA provided the
LRA agrees to lease the property to
the Federal agency in accordance with
all statutory and regulatory guidance.
(b) The decision whether to transfer
property pursuant to such a leasing arrangement rests with the Secretary
concerned. However, a Secretary shall
only transfer property subject to such
a leasing arrangement if the Federal
agency that needs the property agrees
to the leasing arrangement.
(c) If the subject property cannot be
transferred pursuant to such a leasing
arrangement (e.g., the relevant Federal
agency prefers ownership, the LRA and
the Federal agency cannot agree on
terms of the lease, or the Secretary
concerned determines that such a lease
would not be in the Federal interest),
such property shall remain in Federal
ownership unless and until the Secretary concerned determines that it is
surplus.
(d) If a building or structure is proposed for transfer pursuant to this section, that which is leased by the Federal agency may be all or a portion of
that building or structure.
(e) Transfers pursuant to this section
must be to an LRA.
(f) Either existing Federal tenants or
Federal agencies desiring to locate
onto the property after operational closure may make use of such a leasing
arrangement. The Secretary concerned
may not enter into such a leasing arrangement unless:
(1) In the case of a Defense Agency,
the Secretary concerned is acting in an
Executive Agent capacity on behalf of
the Agency that certifies that such a
leasing arrangement is in the interest
of that Agency; or,
(2) In the case of a Military Department, the Secretary concerned certifies that such a leasing arrangement
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is in the best interest of the Military
Department and that use of the property by the Military Department is
consistent with the obligation to close
or realign the installation in accordance with the recommendations of the
Defense Base Closure and Realignment
Commission.
(g) Property eligible for such a leasing arrangement is not surplus because
it is still needed by the Federal Government. Even though the LRA would
not otherwise have to include such
property in its redevelopment plan, it
should include the property in its redevelopment plan anyway to take into
account the planned Federal use of
such property.
(h) The terms of the LRA’s lease to
the Federal Government should afford
the Federal agency rights as close to
those associated with ownership of the
property as is practicable. The requirements of the General Services Administration (GSA) Federal Acquisition
Regulation (48 CFR part 570) are not
applicable to the lease, but provisions
in that regulation may be used to the
extent they are consistent with this
part. The terms of the lease are negotiable subject to the following:
(1) The lease shall be for a term of no
more than 50 years, but may provide
for options for renewal or extension of
the term at the request of the Federal
Government. The lease term should be
based on the needs of the Federal agency.
(2) The lease, or any renewals or extensions thereof, shall not require rental payments.
(3) Notwithstanding paragraph (h)(2)
of this section, if the lease involves a
substantial portion of the installation,
the Secretary concerned may obtain facility services for the leased property
and common area maintenance from
the LRA or the LRA’s assignee as a
provision of the lease.
(A) Such services and common area
maintenance shall be provided at a rate
no higher than the rate charged to nonFederal tenants of the transferred
property.
(B) Such services and common area
maintenance shall not include—
(i) Municipal services that a State or
local government is required by law to
provide to all landowners in its juris-

diction without direct charge, including police protection; or
(ii) Firefighting or security-guard
functions.
(C) The Federal agency may be responsible for services such as janitorial, grounds keeping, utilities, capital maintenance, and other services
normally provided by a landlord. Acquisition of such services by the Federal agency is to be accomplished
through the use of Federal Acquisition
Regulation procedures or otherwise in
accordance with applicable statutory
and regulatory requirements.
(4) The lease shall include a provision
prohibiting the LRA from transferring
fee title to another entity during the
term of the lease, other than one of the
political jurisdictions that comprise
the LRA, without the written consent
of the Federal agency occupying the
leased property.
(5)(i) The lease shall include an option specifying that if the Federal
agency no longer needs the property
before the expiration of the term of the
lease, the remainder of the lease term
may be satisfied by the same or another Federal agency that needs property for a similar use. (‘‘Similar use’’ is
a use that is comparable to or essentially the same as the use under the
original lease, as determined by the
Secretary concerned.)
(ii)(B) If the tenant is a DoD Component, before notifying GSA of the
availability of the leasehold, it shall
determine whether any other DoD
Component has a requirement for the
leasehold; in doing so, it shall consult
with the LRA. If another DoD Component has a requirement for the leasehold, that DoD Component shall be allowed to assume the leasehold for the
remainder of its term. If no DoD Component has a requirement for the leasehold, the tenant shall notify GSA in
accordance with paragraph (h)(5)(ii)(A)
of this section.
(A) The Federal tenant shall notify
the GSA of the availability of the
leasehold. GSA will then decide whether to exercise this option after consulting with the LRA or other property
owner. The GSA shall have 60 days
from the date of notification in which
to identify a Federal agency to serve
out the term of the lease and to notify
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the LRA or other property owner of the
new tenant. If the GSA does not notify
the LRA or other property owner of a
new tenant within such 60 days, the
leasehold shall terminate on a date
agreed to by the Federal tenant and
the LRA or other property owner.
(B) If the GSA decides not to exercise
this option after consulting with the
LRA or other property owner, the
leasehold shall terminate on a date
agreed to by the Federal tenant and
the LRA or other property owner.
(6) The terms of the lease shall provide that the Federal agency may repair and improve the property at its
expense after consultation with the
LRA.
(i) Property subject to such a leasing
arrangement shall be conveyed in accordance with the existing EDC procedures. The LRA shall submit the following in addition to the application
requirements outlined in § 174.9(e) of
this part:
(1) A description of the parcel or parcels the LRA proposes to have transferred to it and then to lease to a Federal agency;
(2) A written statement signed by an
authorized representative of the Federal agency that it agrees to accept the
lease of the property; and,
(3) A statement explaining why such
a leasing arrangement is necessary for
the long-term economic redevelopment
of the installation property.
(j) The exact amount of consideration, or the formula to be used to determine that consideration, as well as
the schedule for payment of consideration must be agreed upon in writing
before transfer pursuant to this section.
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Subpart E—Personal Property
§ 174.13 Personal property.
(a) This section outlines procedures
to allow transfer of personal property
to the LRA for the effective implementation of a redevelopment plan. Personal property does not include fixtures.
(b) The Secretary concerned, supported by DoD Components with personal property on the installation, will
take an inventory of the personal property, including its condition, within 6

months after the date of approval of
closure or realignment. This inventory
will be limited to the personal property
located on the real property to be disposed of by the Military Department.
The inventory will be taken in consultation with LRA officials. If there is
no LRA, the Secretary concerned shall
consult with the local government in
whose jurisdiction the installation is
wholly located, or a local government
agency or a State government agency
designated for that purpose by the Governor of the State. Based on these consultations, the installation commander
will determine the items or category of
items that have the potential to enhance the reuse of the real property.
(c) Except for property subject to the
exemptions in paragraph (e) of this section, personal property with potential
to enhance the reuse of the real property shall remain at an installation
being closed or realigned until the earlier of:
(1) One week after the Secretary concerned receives the redevelopment
plan;
(2) The date notified by the LRA that
there will be no redevelopment plan;
(3) 24 months after the date of approval of the closure or realignment of
the installation; or
(4) 90 days before the date of the closure or realignment of the installation.
(d) National Guard property under
the control of the United States Property and Fiscal Officer is subject to inventory and may be made available for
redevelopment planning purposes.
(e) Personal property may be removed upon approval of the installation commander or higher authority,
as prescribed by the Secretary concerned, after the inventory required in
paragraph (b) of this section has been
sent to the LRA, when:
(1) The property is required for the
operation of a unit, function, component, weapon, or weapons system at
another installation;
(2) The property is uniquely military
in character and is likely to have no civilian use (other than use for its material content or as a source of commonly used components). This property
consists of classified items; nuclear, biological, and chemical items; weapons
and munitions; museum property or
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