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(1) Obey the law and military regula-
tions, and counsel clients to do so. 

(2) Follow all applicable ethics rules. 
(3) Protect the legal rights and inter-

ests of clients, organizational and indi-
vidual. 

(4) Be honest and truthful in all deal-
ings. 

(5) Not derive personal gain, except 
as authorized, for the performance of 
legal services. 

(6) Maintain the integrity of the legal 
profession. 

(b) Ethical rules should be consistent 
with law. If law and ethics conflict, the 
law prevails unless an ethical rule is 
constitutionally based. 

(c) The military criminal justice sys-
tem is a truth-finding process con-
sistent with constitutional law. 

§ 776.20 Competence. 
(a) Competence. A covered attorney 

shall provide competent, diligent, and 
prompt representation to a client. 
Competent representation requires the 
legal knowledge, skill, access to evi-
dence, thoroughness, and expeditious 
preparation reasonably necessary for 
representation. Initial determinations 
as to competence of a covered USG at-
torney for a particular assignment 
shall be made by a supervising attor-
ney before case or issue assignments; 
however, assigned attorneys may con-
sult with supervisors concerning com-
petence in a particular case. 

(b) [Reserved] 

[67 FR 70165, Nov. 21, 2002] 

§ 776.21 Establishment and scope of 
representation. 

(a) Establishment and scope of represen-
tation: (1) Formation of attorney-client 
relationships by covered USG attor-
neys with, and representation of, cli-
ents is permissible only when the at-
torney is authorized to do so by com-
petent authority. Military Rule of Evi-
dence 502, the Manual of the Judge Ad-
vocate General (JAG Instruction 5800.7 
(series)), and the Naval Legal Service 
Office and Trial Service Office Manual, 
define when an attorney-client rela-
tionship is formed between a covered 
USG attorney and a client servicemem-
ber, dependent, or employee. 

(2) Generally, the subject matter 
scope of a covered attorney’s represen-

tation will be consistent with the 
terms of the assignment to perform 
specific representational or advisory 
duties. A covered attorney shall inform 
clients at the earliest opportunity of 
any limitations on representation and 
professional responsibilities of the at-
torney towards the client. 

(3) A covered attorney shall follow 
the client’s well-informed and lawful 
decisions concerning case objectives, 
choice of counsel, forum, pleas, wheth-
er to testify, and settlements. 

(4) A covered attorney’s representa-
tion of a client does not constitute an 
endorsement of the client’s political, 
economic, social, or moral views or ac-
tivities. 

(5) A covered attorney shall not 
counsel or assist a client to engage in 
conduct that the attorney knows is 
criminal or fraudulent, but a covered 
attorney may discuss the legal and 
moral consequences of any proposed 
course of conduct with a client, and 
may counsel or assist a client in mak-
ing a good faith effort to determine the 
validity, scope, meaning, or applica-
tion of the law. 

(b) [Reserved] 

§ 776.22 Diligence. 
(a) Diligence. A covered attorney 

shall act with reasonable diligence and 
promptness in representing a client, 
and shall consult with a client as soon 
as practicable and as often as nec-
essary upon being assigned to the case 
or issue. 

(b) [Reserved] 

§ 776.23 Communication. 
(a) Communication: 
(1) A covered attorney shall keep a 

client reasonably informed about the 
status of a matter and promptly com-
ply with reasonable requests for infor-
mation. 

(2) A covered attorney shall explain a 
matter to the extent reasonably nec-
essary to permit the client to make in-
formed decisions regarding the rep-
resentation. 

(b) [Reserved] 

§ 776.24 Fees. 
(a) Fees: 
(1) A covered USG attorney shall not 

accept any salary, fee, compensation, 
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or other payments or benefits, directly 
or indirectly, other than Government 
compensation, for services provided in 
the course of the covered USG attor-
ney’s official duties or employment. 

(2) A covered USG attorney shall not 
accept any salary or other payments as 
compensation for legal services ren-
dered, by that covered USG attorney in 
a private capacity, to a client who is 
eligible for assistance under the DON 
Legal Assistance Program, unless so 
authorized by the JAG. This rule does 
not apply to Reserve or Retired judge 
advocates not then serving on extended 
active-duty. 

(3) A Reserve or Retired judge advo-
cate, whether or not serving on ex-
tended active-duty, who has initially 
represented or interviewed a client or 
prospective client concerning a matter 
as part of the attorney’s official Navy 
or Marine Corps duties, shall not ac-
cept any salary or other payments as 
compensation for services rendered to 
that client in a private capacity con-
cerning the same general matter for 
which the client was seen in an official 
capacity, unless so authorized by the 
JAG. 

(4) Covered non-USG attorneys may 
charge fees. Fees shall be reasonable. 
Factors considered in determining the 
reasonableness of a fee include the fol-
lowing: 

(i) The time and labor required, the 
novelty and difficulty of the questions 
involved, and the skill requisite to per-
form the legal service properly; 

(ii) The likelihood, if apparent to the 
client, that the acceptance of the par-
ticular employment will preclude other 
employment by the attorney; 

(iii) The fee customarily charged in 
the locality for similar legal services; 

(iv) The amount involved and the re-
sults obtained; 

(v) The time limitations imposed by 
the client or by the circumstances; 

(vi) The nature and length of the pro-
fessional relationship with the client; 

(vii) The experience, reputation, and 
ability of the attorney or attorneys 
performing the services; and 

(viii) Whether the fee is fixed or con-
tingent. 

(5) When the covered non-USG attor-
ney has not regularly represented the 
client, the basis or rate of the fee shall 

be communicated to the client, pref-
erably in writing, before or within a 
reasonable time after commencing the 
representation. 

(6) A fee may be contingent on the 
outcome of the matter for which the 
service is rendered, except in a matter 
in which a contingent fee is prohibited 
by paragraph (a)(7) of this section or 
other law. A contingent fee agreement 
shall be in writing and shall state the 
method by which the fee is to be deter-
mined, including the percentage or per-
centages that shall accrue to the cov-
ered non-USG attorney in the event of 
settlement, trial or appeal, litigation 
and other expenses to be deducted from 
the recovery, and whether such ex-
penses are to be deducted before or 
after the contingent fee is calculated. 
Upon conclusion of a contingent fee 
matter, the covered non-USG attorney 
shall provide the client with a written 
statement stating the outcome of the 
matter and, if there is a recovery, 
showing the remittance to the client 
and the method of its determination. 

(7) A covered non-USG attorney shall 
not enter into an arrangement for, 
charge, or collect a contingent fee for 
representing an accused in a criminal 
case. 

(8) A division of fees between covered 
non-USG attorneys who are not in the 
same firm may be made only if: 

(i) The division is in proportion to 
the services performed by each attor-
ney or, by written agreement with the 
client, each attorney assumes joint re-
sponsibility for the representation; 

(ii) The client is advised of and does 
not object to the participation of all 
the attorneys involved; and 

(iii) The total fee is reasonable. 
(b) Paragraphs (a)(4) through (a)(8) of 

this section apply only to private civil-
ian attorneys practicing in proceedings 
conducted under the cognizance and su-
pervision of the JAG. The primary pur-
poses of paragraphs (a)(4) through (a)(8) 
of this section are not to permit the 
JAG to regulate fee arrangements be-
tween civilian attorneys and their cli-
ents but to provide guidance to covered 
USG attorneys practicing with non- 
USG attorneys and to supervisory at-
torneys who may be asked to inquire 
into alleged fee irregularities. Absent 
paragraphs (a)(4) through (a)(8) of this 
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section, such supervisory attorneys 
have no readily available standard 
against which to compare allegedly 
questionable conduct of a civilian at-
torney. 

§ 776.25 Confidentiality of information. 
(a) Confidentiality of information: (1) A 

covered attorney shall not reveal infor-
mation relating to representation of a 
client unless the client consents after 
consultation, except for disclosures 
that are impliedly authorized in order 
to carry out the representation, and 
except as stated in paragraphs (a)(2) 
and (a)(3) of this section. 

(2) A covered attorney shall reveal 
such information to the extent the cov-
ered attorney reasonably believes nec-
essary to prevent the client from com-
mitting a criminal act that the covered 
attorney believes is likely to result in 
imminent death or substantial bodily 
harm, or significant impairment of na-
tional security or the readiness or ca-
pability of a military unit, vessel, air-
craft, or weapon system. 

(3) A covered attorney may reveal 
such information to the extent the cov-
ered attorney reasonably believes nec-
essary to establish a claim or defense 
on behalf of the covered attorney in a 
controversy between the covered attor-
ney and the client, to establish a de-
fense to a criminal charge or civil 
claim against the attorney based upon 
conduct in which the client was in-
volved, or to respond to allegations in 
any proceeding concerning the attor-
ney’s representation of the client. 

(b) Conduct likely to result in the 
significant impairment of national se-
curity or the readiness or capability of 
a military unit, vessel, aircraft, or 
weapon system include, but are not 
limited to: Divulging the classified lo-
cation of a special operations unit such 
that the lives of members of the unit 
are placed in immediate danger; sabo-
taging a vessel or aircraft to the extent 
that the vessel or aircraft could not 
conduct an assigned mission, or that 
the vessel or aircraft and crew could be 
lost; and compromising the security of 
a weapons site such that the weapons 
are likely to be stolen or detonated. 
Paragraph (a)(2) of this section is not 
intended to and does not mandate the 
disclosure of conduct which may have a 

slight impact on the readiness or capa-
bility of a unit, vessel, aircraft, or 
weapon system. Examples of such con-
duct are: absence without authority 
from a peacetime training exercise; in-
tentional damage to an individually as-
signed weapon; and intentional minor 
damage to military property. 

§ 776.26 Conflict of interest: General 
rule. 

(a) Conflict of interest: General rule: (1) 
A covered attorney shall not represent 
a client if the representation of that 
client will be directly adverse to an-
other client, unless: 

(i) The covered attorney reasonably 
believes the representation will not ad-
versely affect the relationship with the 
other client; and 

(ii) Each client consents after con-
sultation. 

(2) A covered attorney shall not rep-
resent a client if the representation of 
that client may be materially limited 
by the covered attorney’s responsibil-
ities to another client or to a third per-
son, or by the covered attorney’s own 
interests, unless: 

(i) The covered attorney reasonably 
believes the representation will not be 
adversely affected; and 

(ii) The client consents after con-
sultation. 

(3) When representation of multiple 
clients in a single matter is under-
taken, the consultation shall include 
explanation of the implications of the 
common representation and the advan-
tages and risks involved. 

(b) Reserve judge advocates. These con-
flict of interest rules only apply when 
Reservists are actually drilling or on 
active-duty for training, or, as is the 
case with Retirees, on extended active- 
duty or when performing other duties 
subject to JAG supervision. Therefore, 
unless otherwise prohibited by crimi-
nal conflict of interest statutes, Re-
serve or Retired attorneys providing 
legal services in their civilian capacity 
may represent clients, or work in firms 
whose attorneys represent clients, with 
interests adverse to the United States. 
Reserve judge advocates who, in their 
civilian capacities, represent persons 
whose interests are adverse to the DON 
will provide written notification to 
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