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SHPO the opportunity to comment in ac-
cordance with the provisions of this Appen-
dix. Once these provisions have been satis-
fied, the district engineer may notify the 
general permittee that the activity is au-
thorized including any special activity spe-
cific conditions identified or that an indi-
vidual permit is required. 

14. Emergency Procedures 

The procedures for processing permits in 
emergency situations are described at 33 
CFR 325.2(e)(4). In an emergency situation 
the district engineer will make every reason-
able effort to receive comments from the 
SHPO and the ACHP, when the proposed un-
dertaking can reasonably be expected to af-
fect a potentially eligible or designated his-
toric property and will comply with the pro-
visions of this Appendix to the extent time 
and the emergency situation allows. 

15. Criteria of Effect and Adverse Effect 

(a) An undertaking has an effect on a des-
ignated historic property when the under-
taking may alter characteristics of the prop-
erty that qualified the property for inclusion 
in the National Register. For the purpose of 
determining effect, alteration to features of 
a property’s location, setting, or use may be 
relevant, and depending on a property’s im-
portant characteristics, should be consid-
ered. 

(b) An undertaking is considered to have 
an adverse effect when the effect on a des-
ignated historic property may diminish the 
integrity of the property’s location, design, 
setting, materials, workmanship, feeling, or 
association. Adverse effects on designated 
historic properties include, but are not lim-
ited to: 

(1) Physical destruction, damage, or alter-
ation of all or part of the property; 

(2) Isolation of the property from or alter-
ation of the character of the property’s set-
ting when that character contributes to the 
property’s qualification for the National 
Register; 

(3) Introduction of visual, audible, or at-
mospheric elements that are out of character 
with the property or alter its setting; 

(4) Neglect of a property resulting in its de-
terioration or destruction; and 

(5) Transfer, lease, or sale of the property. 
(c) Effects of an undertaking that would 

otherwise be found to be adverse may be con-
sidered as being not adverse for the purpose 
of this appendix: 

(1) When the designated historic property 
is of value only for its potential contribution 
to archeological, historical, or architectural 
research, and when such value can be sub-
stantially preserved through the conduct of 
appropriate research, and such research is 
conducted in accordance with applicable pro-
fessional standards and guidelines; 

(2) When the undertaking is limited to the 
rehabilitation of buildings and structures 
and is conducted in a manner that preserves 
the historical and architectural value of af-
fected designated historic properties through 
conformance with the Secretary’s ‘‘Stand-
ards for Rehabilitation and Guidelines for 
Rehabilitating Historic Buildings’’, or 

(3) When the undertaking is limited to the 
transfer, lease, or sale of a designated his-
toric property, and adequate restrictions or 
conditions are included to ensure preserva-
tion of the property’s important historic fea-
tures. 

[55 FR 27003, June 29, 1990] 
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§ 326.1 Purpose. 
This part prescribes enforcement 

policies (§ 326.2) and procedures applica-
ble to activities performed without re-
quired Department of the Army per-
mits (§ 326.3) and to activities not in 
compliance with the terms and condi-
tions of issued Department of the 
Army permits (§ 326.4). Procedures for 
initiating legal actions are prescribed 
in § 326.5. Nothing contained in this 
part shall establish a non-discretionary 
duty on the part of district engineers 
nor shall deviation from these 
precedures give rise to a private right 
of action against a district engineer. 

§ 326.2 Policy. 
Enforcement, as part of the overall 

regulatory program of the Corps, is 
based on a policy of regulating the 
waters of the United States by discour-
aging activities that have not been 
properly authorized and by requiring 
corrective measures, where appro-
priate, to ensure those waters are not 
misused and to maintain the integrity 
of the program. There are several 
methods discussed in the remainder of 
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this part which can be used either sin-
gly or in combination to implement 
this policy, while making the most ef-
fective use of the enforcement re-
sources available. As EPA has inde-
pendent enforcement authority under 
the Clean Water Act for unauthorized 
discharges, the district engineer should 
normally coordinate with EPA to de-
termine the most effective and effi-
cient manner by which resolution of a 
section 404 violation can be achieved. 

§ 326.3 Unauthorized activities. 

(a) Surveillance. To detect unauthor-
ized activities requiring permits, dis-
trict engineers should make the best 
use of all available resources. Corps 
employees; members of the public; and 
representatives of state, local, and 
other Federal agencies should be en-
couraged to report suspected viola-
tions. Additionally, district engineers 
should consider developing joint sur-
veillance procedures with Federal, 
state, or local agencies having similar 
regulatory responsibilities, special ex-
pertise, or interest. 

(b) Initial investigation. District engi-
neers should take steps to investigate 
suspected violations in a timely man-
ner. The scheduling of investigations 
will reflect the nature and location of 
the suspected violations, the antici-
pated impacts, and the most effective 
use of inspection resources available to 
the district engineer. These investiga-
tions should confirm whether a viola-
tion exists, and if so, will identify the 
extent of the violation and the parties 
responsible. 

(c) Formal notifications to parties re-
sponsible for violations. Once the district 
engineer has determined that a viola-
tion exists, he should take appropriate 
steps to notify the responsible parties. 

(1) If the violation involves a project 
that is not complete, the district engi-
neer’s notification should be in the 
form of a cease and desist order prohib-
iting any further work pending resolu-
tion of the violation in accordance 
with the procedures contained in this 
part. See paragraph (c)(4) of this sec-
tion for exception to this procedure. 

(2) If the violation involves a com-
pleted project, a cease and desist order 
should not be necessary. However, the 

district engineer should still notify the 
responsible parties of the violation. 

(3) All notifications, pursuant to 
paragraphs (c) (1) and (2) of this sec-
tion, should identify the relevant stat-
utory authorities, indicate potential 
enforcement consequences, and direct 
the responsible parties to submit any 
additional information that the dis-
trict engineer may need at that time to 
determine what course of action he 
should pursue in resolving the viola-
tion; further information may be re-
quested, as needed, in the future. 

(4) In situations which would, if a 
violation were not involved, qualify for 
emergency procedures pursuant to 33 
CFR part 325.2(e)(4), the district engi-
neer may decide it would not be appro-
priate to direct that the unauthorized 
work be stopped. Therefore, in such sit-
uations, the district engineer may, at 
his discretion, allow the work to con-
tinue, subject to appropriate limita-
tions and conditions as he may pre-
scribe, while the violation is being re-
solved in accordance with the proce-
dures contained in this part. 

(5) When an unauthorized activity re-
quiring a permit has been undertaken 
by American Indians (including Alas-
kan natives, Eskimos, and Aleuts, but 
not including Native Hawaiians) on 
reservation lands or in pursuit of spe-
cific treaty rights, the district engi-
neer should use appropriate means to 
coordinate proposed directives and or-
ders with the Assistant Chief Counsel 
for Indian Affairs (DAEN-CCI). 

(6) When an unauthorized activity re-
quiring a permit has been undertaken 
by an official acting on behalf of a for-
eign government, the district engineer 
should use appropriate means to co-
ordinate proposed directives and orders 
with the Office, Chief of Engineers, 
ATTN: DAEN-CCK. 

(d) Initial corrective measures. (1) The 
district engineer should, in appropriate 
cases, depending upon the nature of the 
impacts associated with the unauthor-
ized, completed work, solicit the views 
of the Environmental Protection Agen-
cy; the U.S. Fish and Wildlife Service; 
the National Marine Fisheries Service, 
and other Federal, state, and local 
agencies to facilitate his decision on 
what initial corrective measures are 
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