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(4) When the state denies or unrea-
sonably delays a water quality certifi-
cation or issues the certification with 
conditions or controls not related to 
maintenance or enforcement of state 
water quality standards or signifi-
cantly exceeding the Federal standard; 

(5) When the regional administrator 
has advised the district engineer, pur-
suant to section 404(c) of the CWA, of 
his intent to prohibit or restrict the 
use of a specified discharge site; or no-
tifies the district engineer that the dis-
charge of dredged material in ocean 
waters or territorial seas will not com-
ply with the criteria and restrictions 
on the use of the site established under 
the ODA; and the district engineer de-
termines that the proposed disposal 
cannot be reasonably modified to al-
leviate the regional administrator’s ob-
jections; and 

(6) When the state fails to grant 
water quality certification or a waiver 
of certification or concurrence or waiv-
er of coastal zone consistency for emer-
gency actions. 

(b) Reports. The report of the district 
engineer on a project requiring action 
by higher authority should be in letter 
form and contain the following infor-
mation: 

(1) Justification showing the eco-
nomic need for dredging. 

(2) The impact on states outside the 
project area if the project is not 
dredged. 

(3) The estimated cost of agency re-
quirements which exceed those nec-
essary in establishment of the Federal 
standard. 

(4) The relative urgency of dredging 
based on threat to national security, 
life or property. 

(5) Any other facts which will aid in 
determining whether to further defer 
the dredging and seek Congressional 
appropriations for the added expense or 
the need to exercise the authority of 
the Secretary of the Army to maintain 
navigation as provided by sections 
511(a) and 404(t) of the CWA if the dis-
agreement concerns water quality cer-
tification or other state permits. 

(6) If the disagreement concerns 
coastal zone consistency, the district 
engineer will follow the reporting re-
quirement of this section and 
§ 336.1(b)(9) of this chapter. 

§ 337.9 Identification and use of dis-
posal areas. 

(a) District engineers should identify 
and develop dredged material disposal 
management strategies that satisfy the 
long-term (greater than 10 years) needs 
for Corps projects. Full consideration 
should be given to all practicable alter-
natives including upland, open water, 
beach nourishment, within banks dis-
posal, ocean disposal, etc. Within exist-
ing policy, district engineers should 
also explore beneficial uses of dredged 
material, such as marsh establishment 
and dewatering techniques, in order to 
extend the useful life of existing dis-
posal areas. Requests for water quality 
certification and/or coastal zone con-
sistency concurrence for projects with 
identified long-term disposal sites 
should include the length of time for 
which the certification and/or consist-
ency concurrence is sought. The sec-
tion 404(b)(1) evaluation and environ-
mental assessment or environmental 
impact statement should also address 
long-term maintenance dredging and 
disposal. District engineers should use 
the guidance at 40 CFR 230.80 to short-
en environmental compliance proc-
essing time. The Corps of Engineers 
will be responsible for accomplishing 
or assuring environmental compliance 
requirements for all disposal areas. 
This does not preclude the adoption of 
other agencies NEPA documents in ac-
cordance with 40 CFR parts 1500 
through 1508. 

(b) The identification of disposal 
sites should include consideration of 
dredged material disposal needs by 
project beneficiaries. District engi-
neers are encouraged to require local 
interests, where the project has a local 
sponsor, to designate long-term dis-
posal areas. 

§ 337.10 Supervision of Federal 
projects. 

District engineers should assure that 
dredged or fill material disposal activi-
ties are conducted in conformance with 
current plans and description of the 
project as expressed in the SOF or 
ROD. Conditions and/or limitations re-
quired by a state (e.g., water quality 
certification), as identified through the 
coordination process, should be in-
cluded in the project specifications. 
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Contracting officers should assure that 
contractors are aware of their respon-
sibilities for compliance with the 
terms and conditions of state certifi-
cations and other conditions expressed 
in the SOF or ROD. 

PART 338—OTHER CORPS ACTIVI-
TIES INVOLVING THE DISCHARGE 
OF DREDGED MATERIAL OR FILL 
INTO WATERS OF THE U.S. 

Sec. 
338.1 Purpose. 
338.2 Activities involving the discharge of 

dredged or fill material into waters of 
the U.S. 

AUTHORITY: 33 U.S.C. 1344. 

§ 338.1 Purpose. 
(a) The procedures of this part, in ad-

dition to the provisions of 33 CFR parts 
335 through 337, should be followed 
when undertaking Corps operations 
and maintenance activities involving 
the discharge of fill material into 
waters of the U.S., except that the pro-
cedures of part 336 of this chapter will 
be used in those cases where the dis-
charge of fill material is also the dis-
charge of dredged material, i.e., beach 
nourishment, within banks disposal for 
erosion control, etc. 

(b) After construction of Corps Civil 
Works water resource projects, certain 
operations and maintenance activities 
involving the discharge of fill material 
require evaluation under the CWA. 
These activities generally include lake-
shore management, installation of boat 
ramps, erosion protection along the 
banks of navigation channels, jetty 
maintenance, remedial erosion control, 
etc. While these activities are nor-
mally addressed in the existing envi-
ronmental impact statement for the 
project, new technology or unexpected 
events such as storms or high waters 
may require maintenance or remedial 
work not fully addressed in existing en-
vironmental documents or state per-
mits. In determining compliance with 
the applicable environmental laws and 
regulations the district engineer 
should use the CWA exemptions at 
404(f) and NEPA categorical exclusions 
to the maximum extent practicable. If 
the district engineer decides that the 
changes have not been adequately ad-

dressed in existing environmental doc-
umentation, the procedures of this part 
should be followed. 

[53 FR 14920, Apr. 26, 1988] 

§ 338.2 Activities involving the dis-
charge of dredged or fill material 
into waters of the U.S. 

(a) Generally, fill activities con-
ducted by the Corps for operations and 
maintenance of existing Civil Works 
water resource and navigation projects 
are routine and have little, if any, po-
tential for significant degradation of 
the environment. District engineers 
are encouraged to develop general au-
thorizations in accordance with section 
404 of the CWA and 104 of the ODA fol-
lowing the procedures of § 337.5 of this 
chapter for categories of such routine 
activities. The general authorization 
should satisfy all compliance require-
ments including water quality certifi-
cations and, if applicable, coastal zone 
consistency determinations. For ac-
tivities which are not conducive to the 
development of general authorizations 
or are more appropriately evaluated on 
an individual basis, the following pro-
cedures should be followed. 

(b) A public notice should be issued 
using the procedures § 337.1 of this 
chapter. 

(c) Water quality certifications 
should be requested and, if applicable, 
coastal zone consistency determina-
tions should be provided using the pro-
cedures of § 336.1(b) (8) and (9) of this 
chapter. 

(d) The discharge site should be spec-
ified through the application of the 
section 404(b)(1) guidelines. 

(e) The procedures of 40 CFR part 230 
should be used to determine the NEPA 
compliance requirements. 

(f) The factors of § 336.1(c) of this 
chapter should be followed when evalu-
ating fill activities. 

(g) Upon completion of all required 
coordination and after receipt of the 
necessary state certifications, the dis-
trict engineer should prepare an SOF 
in accordance with § 337.6. 

[53 FR 14920, Apr. 26, 1988] 
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