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(iii) An LEA’s ADA count includes 
attendance data for children for whom 
it makes tuition arrangements with 
other educational entities. 

(3) Attendance data are not counted 
for any child— 

(i) Who is not physically present at 
school for the daily minimum time pe-
riod required by the State, unless the 
child is— 

(A) Participating via telecommuni-
cation or correspondence course pro-
grams that meet State standards; or 

(B) Being served by a State-approved 
homebound instruction program for 
the daily minimum time period appro-
priate for the child; or 

(ii) Attending the applicant’s schools 
under a tuition arrangement with an-
other LEA. 

(c) If an LEA is in a State that does 
not collect ADA data for purposes of 
distributing State aid for education, 
the LEA or SEA shall submit data nec-
essary for the Secretary to calculate 
the ADA of the LEA’s federally con-
nected children as follows: 

(1) If an LEA is in a State that for-
merly collected ADA data for purposes 
of distributing State aid for education, 
the SEA may submit the total ADA 
and total membership data for the 
State for each of the last three fiscal 
years that ADA data were collected. 
The Secretary uses these data to cal-
culate the ADA of the LEA’s federally 
connected children by— 

(i) Dividing the total ADA data by 
the total membership data for each of 
the three fiscal years and averaging 
the results; and 

(ii) Multiplying the average deter-
mined in paragraph (c)(1)(i) of this sec-
tion by the LEA’s total membership of 
federally connected children as de-
scribed in paragraph (b)(1)(ii) of this 
section. 

(2) An LEA may submit attendance 
data based on sampling conducted dur-
ing the previous fiscal year. The sam-
pling must include attendance data for 
all children for at least 30 school days. 
The data must be collected during at 
least three periods evenly distributed 
throughout the school year. Each col-
lection period must consist of at least 
five consecutive school days. The Sec-
retary uses these data to calculate the 

ADA of the LEA’s federally connected 
children by— 

(i) Determining the ADA of all chil-
dren in the sample; 

(ii) Dividing the figure obtained in 
paragraph (c)(2)(i) of this section by 
the LEA’s total membership for the 
previous fiscal year; and 

(iii) Multiplying the figure deter-
mined in paragraph (c)(2)(ii) of this sec-
tion by the LEA’s total membership of 
federally connected children for the 
current fiscal year, as described in 
paragraph (b)(1)(ii) of this section. 

(3) If an LEA is in a State that dis-
tributes State aid for education based 
on data similar to attendance data, the 
SEA may request that the Secretary 
use those data to calculate the ADA of 
the LEA’s federally connected chil-
dren. If the Secretary determines that 
those data are, in effect, equivalent to 
attendance data, the Secretary allows 
use of the requested data and deter-
mines the method by which the ADA of 
the LEA’s federally connected children 
will be calculated. 

(Approved by the Office of Management and 
Budget under control number 1810–0036) 

(Authority: 20 U.S.C. 7703, 7706, 7713) 

§ 222.38 What is the maximum basic 
support payment that a local edu-
cational agency may receive under 
section 8003(b)? 

The maximum basic support payment 
that an LEA may receive under section 
8003(b) for any fiscal year is the sum of 
its total weighted student units under 
section 8003(a)(2) for the federally con-
nected children eligible to be counted 
as the basis for payment, multiplied by 
the greater of one of the following: 

(a) One-half of the State average per 
pupil expenditure for the third fiscal 
year preceding the fiscal year for which 
the LEA seeks assistance. 

(b) One-half of the national average 
per pupil expenditure for the third fis-
cal year preceding the fiscal year for 
which the LEA seeks assistance. 

(c) The comparable local contribu-
tion rate (LCR) determined in accord-
ance with §§ 222.39–222.41. 

VerDate Mar<15>2010 14:06 Aug 27, 2012 Jkt 226135 PO 00000 Frm 00529 Fmt 8010 Sfmt 8010 Y:\SGML\226135.XXX 226135em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



520 

34 CFR Ch. II (7–1–12 Edition) § 222.39 

(d) The State average per pupil ex-
penditure multiplied by the local con-
tribution percentage as defined in sec-
tion 8013(8) of the Act. 

(Authority: 20 U.S.C. 7703 (a), (b) and (c)) 

§ 222.39 How does a State educational 
agency identify generally com-
parable local educational agencies 
for local contribution rate pur-
poses? 

(a) To identify generally comparable 
LEAs within its State for LCR pur-
poses, the State educational agency 
(SEA) for that State shall use data 
from the third fiscal year preceding the 
fiscal year for which the LCR is being 
computed to group all of its LEAs, in-
cluding all applicant LEAs, as follows: 

(1) Grouping by grade span/legal classi-
fication alone. Divide all LEAs into 
groups that serve the same grade span 
and then subdivide the grade span 
groups by legal classification, if the 
Secretary considers this classification 
relevant and sufficiently different from 
grade span within the State. As an al-
ternative grade-span division, after 
consultation with the applicant LEAs 
in the State, divide all LEAs into ele-
mentary, secondary, or unified grade- 
span groups, as appropriate, within the 
State. 

(2) Grouping by grade span/legal classi-
fication and size. (i) Divide all LEAs 
into groups by grade span (or the alter-
native grade-span groups described in 
paragraph (a)(1)) of this section and 
legal classification, if relevant and suf-
ficiently different from grade span and 
size. 

(ii) List all LEAs within each group 
in descending order by size as measured 
by ADA, placing the LEA with the larg-
est ADA at the top of the list. A State 
that does not tabulate actual annual 
ADA shall use the same formula for es-
tablishing ADA for the purpose of 
ranking LEAs by size as the Depart-
ment has approved for the purpose of 
calculating payments under section 
8003 for applicant LEAs in the State. 

(iii) After consultation with the ap-
plicant LEAs in the State, divide each 
group into either two subgroups or 
three subgroups. 

(iv) To determine the subgroups, di-
vide each list at the point(s) that will 
result in as nearly equal numbers of 

LEAs in each subgroup as possible, so 
that no group is more than one LEA 
larger than any other group. 

(3) Grouping by grade span/legal classi-
fication and location. Divide all LEAs 
into groups by grade span (or the alter-
native grade-span groups described in 
paragraph (a)(1) of this section) and, if 
relevant and sufficiently different from 
grade span and location, legal classi-
fication; then subdivide these groups 
by location, as determined by place-
ment inside or outside a metropolitan 
statistical area (MSA) as defined by 
the U.S. Bureau of the Census. The De-
partment will supply SEAs with lists of 
MSA classifications for their LEAs, 
and only the classifications on those 
lists will be recognized by the Depart-
ment for the purposes of these regula-
tions. 

(4) Grouping by grade span/legal classi-
fication, size, and location. (i) Divide all 
LEAs into groups by grade span (or the 
alternative grade-span groups de-
scribed in paragraph (a)(1) of this sec-
tion) and, if relevant and sufficiently 
different from grade span, size, and lo-
cation, legal classification; then sub-
divide these groups by size (into two or 
three subgroups for each grade span, as 
described in paragraph (a)(2) of this 
section); and further subdivide these 
groups by location (inside or outside an 
MSA). 

(ii) In using both the size and loca-
tion factors, the SEA shall subdivide 
according to the size factor before the 
location factor. 

(b) After applying the following re-
strictions, the SEA shall compute an 
LCR according to the provisions of 
§ 222.41 for each group of generally com-
parable LEAs identified under para-
graph (a) of this section, as follows: 

(1) The SEA shall not, when com-
puting an LCR, include the following 
‘‘significantly impacted’’ LEAs in any 
group of generally comparable LEAs: 

(i) Any LEA having—in the third fis-
cal year preceding the fiscal year for 
which the LCR is being computed—20 
percent or more of its ADA composed 
of children identified under section 
8003(a)(1)(A)–(C). 

(ii) Any LEA having—in the third fis-
cal year preceding the fiscal year for 
which the LCR is being computed—50 
percent or more of its ADA composed 
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