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§ 223.138 Procedures for debarment. 
(a) Investigation and referral. Informa-

tion which may be sufficient cause for 
debarment of a timber sale purchaser 
and affiliates shall be reported to the 
Forest Service Debarring Official. Gen-
erally, such information should be re-
ferred through the Forest Supervisor 
and the Regional Forester. The referral 
shall be accompanied by a complete 
statement of the facts supported by ap-
propriate exhibits and a recommenda-
tion for action. Where the statement of 
facts indicates a possible criminal of-
fense, except possible antitrust viola-
tions, the debarring official shall no-
tify the Office of Inspector General, 
USDA. Where the statement of facts 
indicates a possible antitrust violation, 
the debarring official shall notify the 
Antitrust Division, Department of Jus-
tice. 

(b) Decisionmaking process—(1) Notice 
of proposal to debar. The debarring offi-
cial shall initiate debarment by advis-
ing the purchaser and any specifically 
named affiliate, by certified mail, re-
turn receipt requested. The notice doc-
ument shall include the following in-
formation: 

(i) That debarment is being consid-
ered. 

(ii) The reasons for the proposed de-
barment in terms sufficient to put the 
recipient on notice of the conduct or 
transaction(s) upon which it is based. 

(iii) The cause(s) relied upon under 
§ 223.137 for proposing debarment. 

(iv) The specific procedures gov-
erning debarment decisionmaking in 
§ 223.138 (b)(1) through (b)(8). 

(v) The effect of the issuance of the 
notice of proposed debarment pending a 
final debarment decision (see 
§ 223.136(b)). 

(vi) The potential effect of a debar-
ment. 

(2) Submission in opposition. Within 30 
calendar days after receipt of the no-
tice of proposed debarment, the re-
spondent my submit, in person, in writ-
ing, or through a representative, infor-
mation and argument in opposition to 
and/or in mitigation of the proposed de-
barment, including any additional spe-
cific information that raises a genuine 
dispute over the material facts. 

(3) Informal hearing. Pursuant to 
paragraph (b)(2) of this section, a re-

spondent may request an informal 
hearing with the debarring official. The 
informal hearing shall be held within 
20 calendar days from the date the re-
quest is received. The debarring official 
may postpone the date of the hearing if 
the respondent requests a postpone-
ment in writing. At the hearing, the re-
spondent, appearing personally or 
through an attorney or other author-
ized representative, may informally 
present and explain evidence that 
causes for debarment do not exist, evi-
dence of any mitigating factors, and 
arguments concerning the imposition, 
scope, duration or effects of proposed 
debarment or debarment. A transcript 
of the informal hearing shall not be re-
quired. 

(4) Additional proceedings as to dis-
puted material facts. In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that and gives notice that the submis-
sion in opposition raises a genuine dis-
pute over facts material to the pro-
posed debarment, respondent(s) may 
request a fact-finding conference on 
those disputed material facts. Such a 
conference shall be held within 20 cal-
endar days from the date the request is 
received unless mutually agreed other-
wise. The fact-finding conference shall 
conform with the following require-
ments: 

(i) At least 10 days before the fact- 
finding conference, the debarring offi-
cial shall send the respondent a copy of 
all documents in the administrative 
record as of the date of transmittal and 
not objected to by the Department of 
Justice. 

(ii) At the conference, the respondent 
shall have the opportunity to appear 
with counsel, submit documentary evi-
dence, present witnesses, and confront 
any person the Forest Service presents. 

(iii) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent upon re-
quest, unless the respondent and the 
Forest Service, by mutual agreement, 
waive the requirement for a transcript. 

(5) Debarring official’s decision—(i) No 
additional proceedings necessary. In ac-
tions based upon a conviction or civil 
judgement or in which there is no gen-
uine dispute over material facts, the 
debarring official shall make a decision 
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on the basis of all the information in 
the administrative record, including 
any submission made by the purchaser 
or any specifically named affiliate. The 
decision shall be made within 30 work-
ing days after receipt of any informa-
tion and argument submitted, unless 
the debarring official extends this pe-
riod for good cause. 

(ii) Additional proceedings necessary. 
(A) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, the debarring 
official shall promptly prepare written 
findings of fact. The debarring official 
shall base the decision on the facts as 
found, together with any information 
and argument submitted by the pur-
chaser or any specifically named affil-
iate and any other information in the 
administrative record. 

(B) The debarring official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The debarring official may reject 
any such findings, in whole or in part, 
only after specifically determining 
them to be arbitrary and capricious or 
clearly erroneous. 

(C) The debarring official’s decision 
shall be made after the conclusion of 
the proceedings with respect to dis-
puted facts. 

(6) Standard of evidence. In any action 
in which the proposed debarment is not 
based upon a conviction or civil judg-
ment, the cause for debarment must be 
established by a preponderance of the 
evidence. In any action in which the 
proposed debarment is based upon a 
conviction or civil judgment, the 
standard shall be deemed to have been 
met. 

(7) Notice of debarring official’s deci-
sion. (i) The purchaser and any affili-
ates involved shall be given prompt no-
tice of the debarring official’s decision 
by certified mail, return receipt re-
quested. If the debarring official de-
cides to impose debarment, the notice 
shall: 

(A) Refer to the notice of proposed 
debarment: 

(B) Specify the reasons for debar-
ment; 

(C) State the period of debarment, in-
cluding effective dates (see § 223.139); 
and 

(D) Specify any limitations on the 
terms of the debarment. 

(ii) The debarring official shall also 
promptly notify Regional Foresters 
and Forest Supervisors of the decision. 

[52 FR 43329, Nov. 12, 1987, as amended at 72 
FR 31438, June 7, 2007] 

§ 223.139 Period of debarment. 
(a) Debarment shall be for a period 

commensurate with the seriousness of 
the cause(s): 

(1) The debarring official shall con-
sider any suspension period or period 
since issuance of the notice of proposed 
debarment in determining the debar-
ment period. 

(2) Generally, a debarment for those 
causes listed at § 223.137 (a)–(f) of this 
subpart should not exceed three (3) 
years, except as otherwise provided by 
law. 

(3) A debarment for the causes listed 
at § 223.137(g) shall not exceed five (5) 
years. 

(b) The debarring official may extend 
the debarment for those causes listed 
at § 223.137 (a)–(f) of this subpart for an 
additional period if that official deter-
mines that an extension is necessary to 
protect the Government’s interest. 
However: 

(1) A debarment may not be extended 
solely on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based; 

(2) If debarment for an additional pe-
riod is necessary, the debarring official 
shall initiate and follow the procedures 
in § 223.138 to extend the debarment. 

(c) The debarring official may con-
sider terminating the debarment or re-
ducing the period or extent of debar-
ment, upon the purchaser’s request, 
supported by documentation, for rea-
sons such as: 

(1) Newly discovered material evi-
dence; 

(2) Reversal of the conviction or judg-
ment upon which the debarment was 
based; 

(3) Bona fide change in ownership or 
management; 

(4) Elimination of other causes for 
which the debarment was imposed; or 

(5) Other reasons the debarring offi-
cial deems appropriate. 

(d) The debarring official shall make 
final disposition of a reconsideration 

VerDate Mar<15>2010 16:00 Aug 06, 2012 Jkt 226140 PO 00000 Frm 00149 Fmt 8010 Sfmt 8010 Q:\36\36V2.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2012-08-09T06:50:56-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




