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time in excess of 40 days from timber 
sale bid opening needed to begin solici-
tation of construction bids, and 

(5) That if the Forest Service extends 
the maximum award delay period be-
cause solicitation of the road contract 
is delayed, the bidder may withdraw 
his bid without penalty. 

[42 FR 28252, June 2, 1977. Redesignated at 49 
FR 2761, Jan. 23, 1984. Redesignated and 
amended at 50 FR 32696, Aug. 14, 1985] 

§ 223.85 Noncompetitive sale of timber. 
(a) Forest officers may sell, within 

their authorization, without further 
advertisement, at not less than ap-
praised value, any timber previously 
advertised for competitive bids but not 
sold because of lack of bids and any 
timber on uncut areas included in a 
contract which has been terminated by 
abandonment, cancellation, contract 
period expiration, or otherwise if such 
timber would have been cut under the 
contract. This authority shall not be 
utilized if there is evidence of competi-
tive interest in the product. 

(b) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), are de-
fined to include the potential harm to 
natural resources, including fish and 
wildlife, and related circumstances 
arising as a result of the award or re-
lease of timber sale contracts pursuant 
to section 2001(k) of Public Law 104–19 
(109 Stat. 246). Notwithstanding the 
provisions of paragraph (a) of this sec-
tion or any other regulation in this 
part, for timber sale contracts that 
have been or will be awarded or re-
leased pursuant to section 2001(k) of 
Public Law 104–19 (109 Stat. 246), the 
Secretary of Agriculture may allow 
forest officers to, without advertise-
ment, modify those timber sale con-
tracts by substituting timber from out-
side the sale area specified in the con-
tract for timber within the timber sale 
contract area. 

(c) Extraordinary conditions, as pro-
vided for in 16 U.S.C. 472a(d), includes 
those conditions under which contracts 
for the sale or exchange of timber or 
other forest products must be sus-
pended, modified, or terminated under 
the terms of such contracts to prevent 
environmental degradation or resource 
damage, or as the result of administra-
tive appeals, litigation, or court orders. 

Notwithstanding the provisions of 
paragraph (a) of this section or any 
other regulation in this part, when 
such extraordinary conditions exist on 
sales not addressed in paragraph (b) of 
this section, the Secretary of Agri-
culture may allow forest officers to, 
without advertisement, modify those 
contracts by substituting timber or 
other forest products from outside the 
contract area specified in the contract 
for timber or forest products within 
the area specified in the contract. 
When such extraordinary conditions 
exist, the Forest Service and the pur-
chaser shall make good faith efforts to 
identify replacement timber or forest 
products of similar volume, quality, 
value, access, and topography. When 
replacement timber or forest products 
agreeable to both parties is identified, 
the contract will be modified to reflect 
the changes associated with the substi-
tution, including a rate redetermina-
tion. Concurrently, both parties will 
sign an agreement waiving any future 
claims for damages associated with the 
deleted timber or forest products, ex-
cept those specifically provided for 
under the contract up to the time of 
the modification. If the Forest Service 
and the purchaser cannot reach agree-
ment on satisfactory replacement tim-
ber or forest products, or the proper 
value of such material, either party 
may opt to end the search. Replace-
ment timber or forest products must 
come from the same National Forest as 
the original contract. The term Na-
tional Forest in this paragraph refers 
to an administrative unit headed by a 
single Forest Supervisor. Only timber 
or forest products for which a decision 
authorizing its harvest has been made 
and for which any applicable appeals or 
objection process has been completed 
may be considered for replacement pur-
suant to this paragraph. The value of 
replacement timber or forest products 
may not exceed the value of the mate-
rial it is replacing by more than 
$10,000, as determined by standard For-
est Service appraisal methods. 

[61 FR 14621, Apr. 3, 1996, as amended at 71 
FR 34826, June 16, 2006; 72 FR 59190, Oct. 19, 
2007] 
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