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and disclosure would, in the reasonable
opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Col-
lective in order to remedy any factual
errors and clarify any issues relating
to the audit; Provided that the appro-
priate agent or employee of the Collec-
tive reasonably cooperates with the
auditor to remedy promptly any fac-
tual errors or clarify any issues raised
by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer re-
questing the verification procedure
shall pay the cost of the procedure, un-
less it is finally determined that there
was an underpayment of 10% or more,
in which case the Collective shall, in
addition to paying the amount of any
underpayment, bear the reasonable
costs of the verification procedure.

§380.27 Unclaimed funds.

If the Collective is unable to identify
or locate a Copyright Owner or Per-
former who is entitled to receive a roy-
alty distribution under this subpart,
the Collective shall retain the required
payment in a segregated trust account
for a period of 3 years from the date of
distribution. No claim to such distribu-
tion shall be valid after the expiration
of the 3-year period. After expiration of
this period, the Collective may apply
the unclaimed funds to offset any costs
deductible under 17 U.S.C. 114(g)(3). The
foregoing shall apply notwithstanding
the common law or statutes of any
State.
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RIGHTED WORKS IN CONNEC-
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§381.1 General.

This part establishes terms and rates
of royalty payments for certain activi-
ties using published nondramatic musi-
cal works and published pictorial,
graphic and sculptural works during a
period beginning on January 1, 2008,
and ending on December 31, 2012. Upon
compliance with 17 U.S.C. 118, and the
terms and rates of this part, a public
broadcasting entity may engage in the
activities with respect to such works
set forth in 17 U.S.C. 118(c).

§381.2 Definition of public broad-
casting entity.

As used in this part, the term public
broadcasting entity means a non-
commercial educational broadcast sta-
tion as defined in section 397 of title 47
and any nonprofit institution or orga-
nization engaged in the activities de-
scribed in 17 U.S.C. 118(c).

§381.3 [Reserved]

§381.4 Performance of musical com-
positions by PBS, NPR and other
public broadcasting entities en-
gaged in the activities set forth in
17 U.S.C. 118(¢).

The following schedule of rates and
terms shall apply to the performance
by PBS, NPR and other public broad-
casting entities engaged in activities
set forth in 17 U.S.C. 118(c) of copy-
righted published nondramatic musical
compositions, except for public broad-
casting entities covered by §§381.5 and
381.6, and except for compositions
which are the subject of voluntary li-
cense agreements.

(a) Determination of royalty
rate. (1) For performance
of such work in a feature
presentation of PBS:
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§381.5

2008-2012 .....c.oenennenen
(2) For performance of such
a work as background or
theme music in a PBS
program:
2008-2012 ........ceeneenens
(3) For performance of such
a work in a feature pres-
entation of a station of
PBS:
2008-2012 ........ceeneenens
(4) For performance of such
a work as background or
theme music in a pro-
gram of a station of PBS:
2008-2012 .......ccueneenens
(5) For the performance of
such a work in a feature
presentation of NPR:
2008-2012 .........eeneenens
(6) For the performance of
such a work as back-
ground or theme music in
an NPR program:
2008-2012 ........ceeneenees
(7) For the performance of
such a work in a feature
presentation of a station
of NPR:
2008-2012 .....oveniniiieiieeeanns
(8) For the performance of
such a work as back-
ground or theme music in
a program of a station of
NPR:
2008-2012 ..........eueenens $.58

(9) For purposes of this schedule the
rate for the performance of theme
music in an entire series shall be dou-
ble the single program theme rate.

(10) In the event the work is first per-
formed in a program of a station of
PBS or NPR, and such program is sub-
sequently distributed by PBS or NPR,
an additional royalty payment shall be
made equal to the difference between
the rate specified in this section for a
program of a station of PBS or NPR,
respectively, and the rate specified in
this section for a PBS or NPR program,
respectively.

(b) Payment of royalty rate. The re-
quired royalty rate shall be paid to
each known copyright owner not later
than July 31 of each calendar year for
uses during the first six months of that
calendar year, and not later than Janu-
ary 31 for uses during the last six
months of the preceding calendar year.

$227.58

$57.66

$19.45

$4.10

$23.07

$5.59

$1.63
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(c) Records of use. PBS and NPR shall,
upon the request of a copyright owner
of a published musical work who be-
lieves a musical composition of such
owner has been performed under the
terms of this schedule, permit such
copyright owner a reasonable oppor-
tunity to examine their standard cue
sheets listing the nondramatic per-
formances of musical compositions on
PBS and NPR programs. Any local PBS
and NPR station that shall be required
by the provisions of any voluntary li-
cense agreement with ASCAP, BMI or
SESAC covering the license period
January 1, 2008, to December 31, 2012, to
provide a music use report shall, upon
request of a copyright owner who be-
lieves a musical composition of such
owner has been performed under the
terms of this schedule, permit such
copyright owner to examine the report.

(d) Terms of use. The fees provided in
this schedule for the performance of a
musical work in a program shall cover
performances of such work in such pro-
gram for a period of four years fol-
lowing the first performance.

§381.5 Performance of musical com-
positions by public broadcasting
entities licensed to colleges and
universities.

(a) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
noncommercial radio stations which
are licensed to accredited colleges, ac-
credited universities, or other accred-
ited nonprofit educational institutions
and which are not affiliated with Na-
tional Public Radio. For purposes of
this section, accreditation of institu-
tions providing post-secondary edu-
cation shall be determined by a re-
gional or national accrediting agency
recognized by the Council for Higher
Education Accreditation or the United
States Department of Education; and
accreditation of institutions providing
elementary or secondary education
shall be as recognized by the applicable
state licensing authority.

(b) Voluntary license agreements. Not-
withstanding the schedule of rates and
terms established in this section, the
rates and terms of any license agree-
ments entered into by copyright own-
ers and colleges, universities, and other
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nonprofit educational institutions con-
cerning the performance of copyrighted
musical compositions, including per-
formances by noncommercial radio sta-
tions, shall apply in lieu of the rates
and terms of this section.

(¢) Royalty rate. A public broad-
casting entity within the scope of this
section may perform published nondra-
matic musical compositions subject to
the following schedule of royalty rates:

(1) For all such compositions in the
repertory of ASCAP, $312 annually.

(2) For all such compositions in the
repertory of BMI, $312 annually.

(3) For all such compositions in the
repertory of SESAC, $125 annually.

(4) For the performance of any other
such compositions: $1.

(d) Payment of royalty rate. The public
broadcasting entity shall pay the re-
quired royalty rate to ASCAP, BMI and
SESAC not later than January 31 of
each year.

(e) Records of use. A public broad-
casting entity subject to this section
shall furnish to ASCAP, BMI and
SESAC, upon request, a music-use re-
port during one week of each calendar
year. ASCAP, BMI and SESAC shall
not in any one calendar year request
more than 10 stations to furnish such
reports.

[72 FR 67647, Nov. 30, 2007, as amended at 73
FR 72726, Dec. 1, 2008; 74 FR 62705, Dec. 1,
2009; 75 FR 74623, Dec. 1, 2010; 76 FR 74703,
Dec. 1, 2011]

§381.6

§381.6 Performance of musical com-
positions by other public broad-
casting entities.

(a) Scope. This section applies to the
performance of copyrighted published
nondramatic musical compositions by
radio stations not licensed to colleges,
universities, or other nonprofit edu-
cational institutions and which are not
affiliated with NPR. In the event that
a station owned by a public broad-
casting entity broadcasts programming
by means of an in-band, on-channel
(“‘IBOC”) digital radio signal and such
programming is different than the sta-
tion’s analog broadcast programming,
then any such programming shall be
deemed to be provided by a separate
station requiring a separate royalty
payment.

(b) Voluntary license agreements. Not-
withstanding the schedule of rates and
terms established in this section, the
rates and terms of any license agree-
ments entered into by copyright own-
ers and noncommercial radio stations
within the scope of this section con-
cerning the performance of copyrighted
musical compositions, including per-
formances by noncommercial radio sta-
tions, shall apply in lieu of the rates
and terms of this section.

(¢c) Royalty rate. A public broad-
casting entity within the scope of this
section may perform published nondra-
matic musical compositions subject to
the following schedule of royalty rates:

(1) For all such compositions in the
repertory of ASCAP, the royalty rates
shall be as follows:

Population count 2008 2009 2010 2011 2012
Level 1 0-249,999 ... $ 550 $ 567 $ 583 $ 601 $619
Level 2 ... | 250,000-499,999 .. 1,000 1,030 1,061 1,093 1,126
Level 3 . | 500,000-999,999 ...... 1,500 1,545 1,591 1,639 1,688
Level 4 1,000,000~1,499,999 2,000 2,060 2,122 2,185 2,251
Level 5 ... | 1,500,000-1,999,999 .... 2,500 2,575 2,652 2,732 2,814
Level 6 ... | 2,000,000-2,499,999 .... 3,000 3,090 3,183 3,278 3,377
Level 7 . | 2,500,000-2,999,999 .... 3,500 3,605 3,713 3,825 3,939
Level 8 3,000,000 and above ........... 5,000 5,150 5,305 5,464 5,628

(2) For all such compositions in the

repertory of BMI, the royalty rates
shall be as follows:

Population count 2008 2009 2010 2011 2012
Level 1 0-249,999 ..o $ 550 $ 567 $ 583 $ 601 $619
Level 2 . | 250,000-499,999 .. 1,000 1,030 1,061 1,093 1,126
Level 3 500,000-999,999 ..........c.oen.... 1,500 1,545 1,591 1,639 1,688
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Population count 2008 2009 2010 2011 2012
Level 4 1,000,000-1,499,999 2,000 2,060 2,122 2,185 2,251
Level 5 ... | 1,500,000-1,999,999 .... 2,500 2,575 2,652 2,732 2,814
Level 6 ... | 2,000,000-2,499,999 .... 3,000 3,090 3,183 3,278 3,377
Level 7 . | 2,500,000-2,999,999 .... 3,500 3,605 3,713 3,825 3,939
Level 8 3,000,000 and above 5,000 5,150 5,305 5,464 5,628

(3) For all such compositions in the

repertory of SESAC, the royalty rates
shall be as follows:

Population count 2008 2009 2010 2011 2012
Level 1 0-249,999 ...oovoorrrerrerris $ 120 $ 124 $ 127 $ 131 $135
Level 2 ... | 250,000-499,999 .. 200 206 212 219 225
Level 3 . | 500,000-999,999 ...... 300 309 318 328 338
Level 4 1,000,000-1,499,999 400 412 424 437 450
Level 5 ... | 1,500,000-1,999,999 .... 500 515 530 546 563
Level 6 ... | 2,000,000-2,499,999 .... 600 618 637 656 675
Level 7 . | 2,500,000-2,999,999 ... 700 721 743 765 788
Level 8 3,000,000 and above ........... 1,000 1,030 1,061 1,093 1,126

(4) For the performance of any other
such compositions, in 2008 through 2012,
$1.

(d) Payment of royalty rate. The public
broadcasting entity shall pay the re-
quired royalty rate to ASCAP, BMI and
SESAC not later than January 31 of
each year. Each annual payment shall
be accompanied by a signed declaration
stating the Population Count of the
public broadcasting entity and the
source for such Population Count. An
exact copy of such declaration shall be
furnished to each of ASCAP, BMI and
SESAC. Upon prior written notice
thereof from ASCAP, BMI or SESAC, a
public broadcasting entity shall make
its books and records relating to its
Population Count available for inspec-
tion.

(e) Records of use. A public broad-
casting entity subject to this section
shall furnish to ASCAP, BMI and
SESAC, upon request, a music-use re-
port during one week of each calendar
year. ASCAP, BMI and SESAC each
shall not in any one calendar year re-
quest more than 10 stations to furnish
such reports.

(f) Definitions. As used in paragraphs
(c) and (d) of this section, the following
terms and their variant forms mean
the following:

(1) Population Count.
tion of:

(i) The number of persons estimated
to reside within a stations Predicted 60

The combina-

dBu Contour, based on the most recent
available census data; and

(ii) The nonduplicative number of
persons estimated to reside in the Pre-
dicted 60 dBu Contour of any Trans-
lator Station or Booster Station that
extends a public broadcasting entity’s
signal beyond the contours of a sta-
tion’s Predicted 60 dBu Contour.

(iii) In determining Population
Count, a station or a Translator Sta-
tion or a Booster Station may use and
report the total population data, from
a research company generally recog-
nized in the broadcasting industry, for
the radio market within which the sta-
tion’s community license is located.

(2) Predicted 60 dBu Contour shall be
calculated as set forth in 47 CFR 73.313.

(3) Translator Station and Booster Sta-
tion shall have the same meanings as
set forth in 47 CFR 74.1201.

§381.7 Recording rights, rates and
terms.
(a) Scope. This section establishes

rates and terms for the recording of
nondramatic performances and dis-
plays of musical works, other than
compositions subject to voluntary li-
cense agreements, on and for the radio
and television programs of public
broadcasting entities, whether or not
in synchronization or timed relation-
ship with the visual or aural content,
and for the making, reproduction, and
distribution of copies and phonorecords
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of public broadcasting programs con-
taining such nondramatic perform-
ances and displays of musical works
solely for the purpose of transmission
by public broadcasting entities. The
rates and terms established in this
schedule include the making of the re-

§381.7

(b) Royalty rate. (1)(i) For uses de-
scribed in paragraph (a) of this section
of a musical work in a PBS-distributed
program, the royalty fees shall be cal-
culated by multiplying the following
per-composition rates by the number of
different compositions in that PBS-dis-

productions described in 17 U.8.C. triputed program:
118(c)(3).
2008-2012

(A) Feature ......... $114.09
(B) Concert feature (per minute) 34.26
(C) Background ... BSOSO SOOI PRURPPSPRUSIT 57.66
(D) Theme:

(1) Single program or first SEMES PrOgram .........cccciciiriiiricirieirer ettt 57.66

(2) Other series program ............ 23.41

(ii) For such uses other than in a
PBS-distributed television program,
the royalty fee shall be calculated by

multiplying the following per-composi-
tion rates by the number of different
compositions in that program:

2008-2012
(A) Feature ......... $9.43
(B) Concert feature (per minute) 2.48
(C) Background ... RO OO SO SO USSP PSOPPSRPT 4.10
(D) Theme:
(1) Single program or first series of Program ............cccoviiiiiiiiiiiii e 410
(2) Other series program ............ 1.63

(iii) In the event the work is first re-
corded other than in a PBS-distributed
program, and such program is subse-
quently distributed by PBS, an addi-
tional royalty payment shall be made
equal to the difference between the
rate specified in this section for other
than a PBS-distributed program and
the rate specified in this section for a
PBS-distributed program.

(2) For uses licensed herein of a musi-
cal work in a NPR program, the roy-

alty fees shall be calculated by multi-
plying the following per-composition
rates by the number of different com-
positions in any NPR program distrib-
uted by NPR. For purposes of this
schedule ‘‘National Public Radio’’ pro-
grams include all programs produced in
whole or in part by NPR, or by any
NPR station or organization under con-
tract with NPR.

2008-2012
(i) Feature ........... $12.35
(i) Concert feature (per minute) 18.13
(iii) Background ... 6.19
(iv) Theme:
(A) Single program or firSt SErES PrOGIAM ........cciiriiiruerieiereeiertese sttt sb s sb et sbe e s seese e ebeanene 6.19
(B) Other series program ............ 2.47

(3) For purposes of this schedule, a
“Concert Feature’ shall be deemed to
be the nondramatic presentation in a
program of all or part of a symphony,
concerto, or other serious work origi-
nally written for concert performance,
or the nondramatic presentation in a

program of portions of a serious work
originally written for opera perform-
ance.

(4) For such uses other than in an
NPR-produced radio program:
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2008-2012
(i) Feature ........... et ee e ettt R Rt e A AR Rt e et £ R e Rt E e st et h e R ettt aea st en e $.79
(i) Feature (concert) (per half hour) ........... 1.65
(iii) Background ... .40

(5) The schedule of fees covers use for
a period of three years following the
first use. Succeeding use periods will
require the following additional pay-
ment: Additional one-year period—25
percent of the initial three-year fee;
second three-year period—>50 percent of
the initial three-year fee; each three-
year fee thereafter—25 percent of the
initial three-year fee; provided that a
100 percent additional payment prior to
the expiration of the first three-year
period will cover use during all subse-
quent use periods without limitation.
Such succeeding uses which are subse-
quent to December 31, 2012, shall be
subject to the royalty rates established
in this schedule.

(c) Payment of royalty rates. The re-
quired royalty rates shall be paid to
each known copyright owner not later
than July 31 of each calendar year for
uses during the first six months of that
calendar year, and not later than Janu-
ary 31 for uses during the last six
months of the preceding calendar year.

(d) Records of use—(1) Maintenance of
cue sheets. PBS and its stations, NPR,
or other public broadcasting entities
shall maintain and make available for
examination pursuant to paragraph (e)
of this section copies of their standard
cue sheets or summaries of same list-
ing the recording of the musical works
of such copyright owners.

(2) Content of cue sheets or summaries.
Such cue sheets or summaries shall in-
clude:

(1) The title, composer and author to
the extent such information is reason-
ably obtainable.

(ii) The type of use and manner of
performance thereof in each case.

(iii) For Concert Feature music, the
actual recorded time period on the pro-
gram, plus all distribution and broad-
cast information available to the pub-
lic broadcasting entity.

(e) Filing of use reports with the Copy-
right Royalty Judges. Deposit of cue
sheets or summaries. PBS and its sta-
tions, NPR, or other television public
broadcasting entity shall deposit with

the Copyright Royalty Judges one elec-
tronic copy in Portable Document For-
mat (PDF) on compact disk (an optical
data storage medium such as a CD-
ROM, CD-R or CD-RW) or floppy disk-
ette of their standard music cue sheets
or summaries of same listing the re-
cording pursuant to this schedule of
the musical works of copyright owners.
Such cue sheets or summaries shall be
deposited not later than July 31 of each
calendar year for recordings during the
first six months of the calendar year
and not later than January 31 of each
calendar year for recordings during the
second six months of the preceding cal-
endar year. PBS and NPR shall main-
tain at their offices copies of all stand-
ard music cue sheets from which such
music use reports are prepared. Such
music cue sheets shall be furnished to
the Copyright Royalty Judges upon
their request and also shall be avail-
able during regular business hours at
the offices of PBS or NPR for examina-
tion by a copyright owner who believes
a musical composition of such owner
has been recorded pursuant to this
schedule.

§381.8 Terms and rates of royalty pay-
ments for the use of published pic-

torial, graphic, and sculptural
works.
(a) Scope. This section establishes

rates and terms for the use of published
pictorial, graphic, and sculptural
works by public broadcasting entities
for the activities described in 17 U.S.C.
118. The rates and terms established in
this schedule include the making of the
reproductions described in 17 U.S.C.
118(c).

(b) Royalty rate. (1) The following
schedule of rates shall apply to the use
of works within the scope of this sec-
tion:

(i) For such uses in a PBS-distributed
program:
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2008-2012
(A) For featured display of a work ............. $69.70
(B) For background and montage display . . 33.99
(C) For use of a work for program |dent|f|cat|on or for thematlc use . 137.40
(D) For the display of an art reproduction copyrighted separately from the work of fine art from which the work
was reproduced irrespective of whether the reproduced work of fine art is copyrlghted so as to be subject
also to payment of a display fee under the terms of the schedule .............cccccovviiiiiiiiniiiiicc 45.14
(ii) For such uses in other than PBS-
distributed programs:
2008-2012
(A) For featured display of a work ............. $45.14
(B) For background and montage display . . 23.13
(C) For use of a work for program |dent|f|cat|on or for thematlc use . 92.27
(D) For the display of an art reproduction copyrighted separately from the work of fine art from which the work
was reproduced irrespective of whether the reproduced work of fine art is copyrlghted so as to be subject
also to payment of a display fee under the terms of this schedule . e 23.14

(2) For the purposes of the schedule
in paragraph (b)(1) of this section the
rate for the thematic use of a work in
an entire series shall be double the sin-
gle program theme rate. In the event
the work is first used other than in a
PBS-distributed program, and such
program is subsequently distributed by
PBS, an additional royalty payment
shall be made equal to the difference
between the rate specified in this sec-
tion for other than a PBS-distributed
program and the rate specified in this
section for a PBS-distributed program.

(3) “Featured display’’ for purposes of
this schedule means a full-screen or
substantially full-screen display ap-
pearing on the screen for more than
three seconds. Any display less than
full-screen or substantially full-screen,
or full-screen for three seconds or less,
is deemed to be a ‘‘background or mon-
tage display’’.

(4) “Thematic use” is the utilization
of the works of one or more artists
where the works constitute the central
theme of the program or convey a
story line.

(5) ‘““Display of an art reproduction
copyrighted separately from the work
of fine art from which the work was re-
produced” means a transparency or
other reproduction of an underlying
work of fine art.

(c) Payment of royalty rate. PBS or
other public broadcasting entity shall
pay the required royalty fees to each
copyright owner not later than July 31
of each calendar year for uses during

the first six months of that calendar
year, and not later than January 31 for
uses during the last six months of the
preceding calendar year.

(d) Records of use. (1) PBS and its sta-
tions or other public broadcasting enti-
ty shall maintain and furnish either to
copyright owners, or to the offices of
generally recognized organizations rep-
resenting the copyright owners of pic-
torial, graphic and sculptural works,
copies of their standard lists con-
taining the pictorial, graphic, and
sculptural works displayed on their
programs. Such notice shall include
the name of the copyright owner, if
known, the specific source from which
the work was taken, a description of
the work used, the title of the program
on which the work was used, and the
date of the original broadcast of the
program.

(2) Such listings shall be furnished
not later than July 31 of each calendar
yvear for displays during the first six
months of the calendar year, and not
later than January 31 of each calendar
year for displays during the second six
months of the preceding calendar year.

(e) Filing of use reports with the Copy-
right Royalty Judges. (1) PBS and its
stations or other public broadcasting
entity shall deposit with the Copyright
Royalty Judges one electronic copy in
Portable Document Format (PDF) on
compact disk (an optical data storage
medium such as a CD-ROM, CD-R or
CD-RW) or floppy diskette of their
standard lists containing the pictorial,
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§381.9

graphic, and sculptural works dis-
played on their programs. Such notice
shall include the name of the copyright
owner, if known, the specific source
from which the work was taken, a de-
scription of the work used, the title of
the program on which the work was
used, and the date of the original
broadcast of the program.

(2) Such listings shall be furnished
not later than July 31 of each calendar
yvear for displays during the first six
months of the calendar year, and not
later than January 31 of each calendar
year for displays during the second six
months of the preceding calendar year.

(f) Terms of use. (1) The rates of this
schedule are for unlimited use for a pe-
riod of three years from the date of the
first use of the work under this sched-
ule. Succeeding use periods will require
the following additional payment: Ad-
ditional one-year period—25 percent of
the initial three-year fee; second three-
year period—>50 percent of the initial
three-year fee; each three-year period
thereafter—25 percent of the initial
three-year fee; provided that a 100 per-
cent additional payment prior to the
expiration of the first three-year period
will cover use during all subsequent
use periods without limitation. Such
succeeding uses which are subsequent
to December 31, 2012, shall be subject to
the rates established in this schedule.

(2) Pursuant to the provisions of 17
U.S.C. 118(e), nothing in this schedule
shall be construed to permit, beyond
the limits of fair use as provided in 17
U.S.C. 107, the production of a trans-
mission program drawn to any substan-
tial extent from a published compila-
tion of pictorial, graphic, or sculptural
works.

§381.9 Unknown copyright owners.

If PBS and its stations, NPR and its
stations, or other public broadcasting
entity is not aware of the identity of,
or unable to locate, a copyright owner
who is entitled to receive a royalty
payment under this part, they shall re-
tain the required fee in a segregated
trust account for a period of three
years from the date of the required
payment. No claim to such royalty fees
shall be valid after the expiration of
the three-year period. Public broad-
casting entities may establish a joint

37 CFR Ch. lll (7-1-12 Edition)

trust fund for the purposes of this sec-
tion. Public broadcasting entities shall
make available to the Copyright Roy-
alty Judges, upon request, information
concerning fees deposited in trust
funds.

§381.10 Cost of living adjustment.

(a) On or before December 1, 2007, the
Copyright Royalty Judges shall publish
in the FEDERAL REGISTER a notice of
the change in the cost of living as de-
termined by the Consumer Price Index
(all consumers, all items) during the
period from the most recent Index pub-
lished prior to December 1, 2006, to the
most recent Index published prior to
December 1, 2007. On each December 1
thereafter the Copyright Royalty
Judges shall publish a notice of the
change in the cost of living during the
period from the most recent index pub-
lished prior to the previous notice, to
the most recent Index published prior
to December 1, of that year.

(b) On the same date of the notices
published pursuant to paragraph (a) of
this section, the Copyright Royalty
Judges shall publish in the FEDERAL
REGISTER a revised schedule of rates
for §381.5 which shall adjust those roy-
alty amounts established in dollar
amounts according to the change in
the cost of living determined as pro-
vided in paragraph (a) of this section.
Such royalty rates shall be fixed at the
nearest dollar.

(c) The adjusted schedule for rates
for §381.5 shall become effective thirty
days after publication in the FEDERAL
REGISTER.

§381.11 Notice of restrictions on use of
reproductions of transmission pro-
grams.

Any public broadcasting entity
which, pursuant to 17 U.S.C. 118, sup-
plies a reproduction of a transmission
program to governmental bodies or
nonprofit institutions shall include
with each copy of the reproduction a
warning notice stating in substance
that the reproductions may be used for
a period of not more than seven days
from the specified date of trans-
mission, that the reproductions must
be destroyed by the user before or at
the end of such period, and that a fail-
ure to fully comply with these terms
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shall subject the body or institution to
the remedies for infringement of copy-
right.

PART 382—RATES AND TERMS FOR
DIGITAL TRANSMISSIONS OF
SOUND RECORDINGS AND THE
REPRODUCTION OF EPHEMERAL
RECORDINGS BY PREEXISTING
SUBSCRIPTION SERVICES AND
PREEXISTING SATELLITE DIGITAL
AUDIO RADIO SERVICES

Subpart A—Preexisting Subscription
Services
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AUTHORITY: 17 TU.S.C. 114 and

801(b)(1).

SOURCE: 72 FR 71796, Dec. 19, 2007, unless
otherwise noted.

112(e),

Subpart A—Preexisting
Subscription Services

§382.1 General.

(a) This subpart establishes rates and
terms of royalty payments for the pub-
lic performance of sound recordings by
nonexempt preexisting subscription
services in accordance with the provi-
sions of 17 U.S.C. 114(d)(2), and the
making of ephemeral phonorecords in
connection with the public perform-

§382.2

ance of sound recordings by nonexempt
preexisting subscription services in ac-
cordance with the provisions of 17
U.S.C. 112(e).

(b) Upon compliance with 17 U.S.C.
114 and the terms and rates of this sub-
part, nonexempt preexisting subscrip-
tion services may engage in the activi-
ties set forth in 17 U.S.C. 114(d)(2).

(c) Upon compliance with 17 U.S.C.
112(e) and the terms and rates of this
subpart, nonexempt preexisting sub-
scription services may engage in the
activities set forth in 17 U.S.C. 112(e)
without limit to the number of ephem-
eral phonorecords made.

(d) For the purposes of this subpart,
Licensee means any preexisting sub-
scription service as defined in 17 U.S.C.
114(j)(A1).

§382.2 Royalty fees for the digital per-
formance of sound recordings and
the making of ephemeral
phonorecords by preexisting sub-
scription services.

(a) Commencing January 1, 2008, and
continuing through December 31, 2011,
a Licensee’s monthly royalty fee for
the public performance of sound re-
cordings pursuant to 17 U.S.C. 114(d)(2)
and the making of any number of
ephemeral phonorecords to facilitate
such performances pursuant to 17
U.S.C. 112(e) shall be 7.25% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the
United States.

(b) Commencing January 1, 2012, and
continuing through December 31, 2012,
a Licensee’s monthly royalty fee for
the public performance of sound re-
cordings pursuant to 17 U.S.C. 114(d)(2)
and the making of any number of
ephemeral phonorecords to facilitate
such performances pursuant to 17
U.S.C. 112(e) shall be 7.5% of such Li-
censee’s monthly gross revenues result-
ing from residential services in the
United States.

(c) Each Licensee making digital per-
formances of sound recordings pursu-
ant to 17 U.S.C. 114(d)(2) and ephemeral
phonorecords pursuant to 17 U.S.C.
112(e) shall make an advance payment
of $100,000 per year, payable no later
than January 20th of each year. The
annual advance payment shall be non-
refundable, but the royalties due and
payable for a given year or any month
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