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opinion of the auditor, prejudice the in-
vestigation of such suspected fraud, the 
auditor shall review the tentative writ-
ten findings of the audit with the ap-
propriate agent or employee of the Des-
ignated Agent being audited in order to 
remedy any factual errors and clarify 
any issues relating to the audit; Pro-
vided that the appropriate agent or em-
ployee of the Designated Agent reason-
ably cooperates with the auditor to 
remedy promptly any factual errors or 
clarify any issues raised by the audit. 

(g) Costs of the verification procedure. 
The Copyright Owner or Performer re-
questing the verification procedure 
shall pay the cost of the procedure, un-
less it is finally determined that there 
was an underpayment of ten percent 
(10%) or more, in which case the Des-
ignated Agent shall, in addition to pay-
ing the amount of any underpayment, 
bear the reasonable costs of the 
verification procedure; Provided, how-
ever, that a Designated Agent shall not 
have to pay any costs of the 
verification procedure in excess of the 
amount of any underpayment unless 
the underpayment was more than 
twenty percent (20%) of the amount fi-
nally determined to be due from the 
Designated Agent and more than 
$5,000.00. 

§ 261.8 Unclaimed funds. 

If a Designated Agent is unable to 
identify or locate a Copyright Owner or 
Performer who is entitled to receive a 
royalty payment under this part, the 
Designated Agent shall retain the re-
quired payment in a segregated trust 
account for a period of three (3) years 
from the date of payment. No claim to 
such payment shall be valid after the 
expiration of the three (3) year period. 
After the expiration of this period, the 
unclaimed funds of the Designated 
Agent may first be applied to the costs 
directly attributable to the adminis-
tration of the royalty payments due 
such unidentified Copyright Owners 
and Performers and shall thereafter be 
allocated on a pro rata basis among the 
Designated Agents(s) to be used to off-
set such Designated Agent(s) other 
costs of collection and distribution of 
the royalty fees. 

PART 262—RATES AND TERMS FOR 
CERTAIN ELIGIBLE NON-
SUBSCRIPTION TRANSMISSIONS, 
NEW SUBSCRIPTION SERVICES 
AND THE MAKING OF EPHEM-
ERAL REPRODUCTIONS 

Sec. 
262.1 General. 
262.2 Definitions. 
262.3 Royalty fees for public performance of 

sound recordings and for ephemeral re-
cordings. 

262.4 Terms for making payment of royalty 
fees and statements of account. 

262.5 Confidential information. 
262.6 Verification of statements of account. 
262.7 Verification of royalty payments. 
262.8 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114, 801(b)(1). 

SOURCE: 69 FR 5695, Feb. 6, 2004, unless oth-
erwise noted. 

§ 262.1 General. 
(a) Scope. This part 262 establishes 

rates and terms of royalty payments 
for the public performance of sound re-
cordings in certain digital trans-
missions by certain Licensees in ac-
cordance with the provisions of 17 
U.S.C. 114, and the making of Ephem-
eral Recordings by certain Licensees in 
accordance with the provisions of 17 
U.S.C. 112(e), during the period 2003– 
2004 and in the case of Subscription 
Services 1998–2004 (the ‘‘License Pe-
riod’’). 

(b) Legal compliance. Licensees rely-
ing upon the statutory licenses set 
forth in 17 U.S.C. 112 and 114 shall com-
ply with the requirements of those sec-
tions, the rates and terms of this part 
and any other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and services shall apply in lieu 
of the rates and terms of this part to 
transmissions within the scope of such 
agreements. 

§ 262.2 Definitions. 
For purposes of this part, the fol-

lowing definitions shall apply: 
(a) Aggregate Tuning Hours means the 

total hours of programming that the 
Licensee has transmitted during the 
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relevant period to all Listeners within 
the United States from all channels 
and stations that provide audio pro-
gramming consisting, in whole or in 
part, of eligible nonsubscription trans-
missions or noninteractive digital 
audio transmissions as part of a new 
subscription service, less the actual 
running time of any sound recordings 
for which the Licensee has obtained di-
rect licenses apart from 17 U.S.C. 
114(d)(2) or which do not require a li-
cense under United States copyright 
law. By way of example, if a service 
transmitted one hour of programming 
to 10 simultaneous Listeners, the serv-
ice’s Aggregate Tuning Hours would 
equal 10. If 3 minutes of that hour con-
sisted of transmission of a directly li-
censed recording, the service’s Aggre-
gate Tuning Hours would equal 9 hours 
and 30 minutes. As an additional exam-
ple, if one Listener listened to a service 
for 10 hours (and none of the recordings 
transmitted during that time was di-
rectly licensed), the service’s Aggre-
gate Tuning Hours would equal 10. 

(b) Broadcast Simulcast means 
(1) A simultaneous Internet trans-

mission or retransmission of an over- 
the-air terrestrial AM or FM radio 
broadcast, including one with pre-
viously broadcast programming sub-
stituted for programming for which 
requisite licenses or clearances to 
transmit over the Internet have not 
been obtained and one with substitute 
advertisements, and 

(2) An Internet transmission in ac-
cordance with 17 U.S.C. 114(d)(2)(C)(iii) 
of an archived program, which program 
was previously broadcast over-the-air 
by a terrestrial AM or FM broadcast 
radio station, in either case whether 
such Internet transmission or retrans-
mission is made by the owner and oper-
ator of the AM or FM radio station 
that makes the broadcast or by a third 
party. 

(c) Business Establishment Service 
means a service making transmissions 
of sound recordings under the limita-
tion on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv). 

(d) Copyright Owner is a sound record-
ing copyright owner who is entitled to 
receive royalty payments made under 
this part pursuant to the statutory li-
censes under 17 U.S.C. 112(e) or 114. 

(e) Designated Agent is the agent des-
ignated by the Librarian of Congress as 
provided in § 262.4(b). 

(f) Ephemeral Recording is a phono-
record created for the purpose of facili-
tating a transmission of a public per-
formance of a sound recording under 
the limitations on exclusive rights 
specified by 17 U.S.C. 114(d)(1)(C)(iv) or 
for the purpose of facilitating a trans-
mission of a public performance of a 
sound recording under a statutory li-
cense in accordance with 17 U.S.C. 
114(f), and subject to the limitations 
specified in 17 U.S.C. 112(e). 

(g) Licensee is a person or entity that 
(1) Has obtained a compulsory license 

under 17 U.S.C. 114 and the imple-
menting regulations therefor to make 
eligible nonsubscription transmissions, 
or noninteractive digital audio trans-
missions as part of a new subscription 
service (as defined in 17 U.S.C. 
114(j)(8)), or that has obtained a com-
pulsory license under 17 U.S.C. 112(e) 
and the implementing regulations 
therefor to make Ephemeral Record-
ings for use in facilitating such trans-
missions, or 

(2) Is a Business Establishment Serv-
ice that has obtained a compulsory li-
cense under 17 U.S.C. 112(e) and the im-
plementing regulations therefor to 
make Ephemeral Recordings, but not a 
person or entity that: 

(i) Is exempt from taxation under 
section 501 of the Internal Revenue 
Code of 1986 (26 U.S.C. 501); 

(ii) Has applied in good faith to the 
Internal Revenue Service for exemp-
tion from taxation under section 501 of 
the Internal Revenue Code and has a 
commercially reasonable expectation 
that such exemption shall be granted; 
or 

(iii) Is a State or possession or any 
governmental entity or subordinate 
thereof, or the United States or Dis-
trict of Columbia, making trans-
missions for exclusively public pur-
poses. 

(h) Listener is a player, receiving de-
vice or other point receiving and ren-
dering a transmission of a public per-
formance of a sound recording made by 
a Licensee, irrespective of the number 
of individuals present to hear the 
transmission. 
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(i) Nonsubscription Service means a 
service making eligible nonsubscrip-
tion transmissions. 

(j) Performance is each instance in 
which any portion of a sound recording 
is publicly performed to a Listener by 
means of a digital audio transmission 
or retransmission (e.g., the delivery of 
any portion of a single track from a 
compact disc to one Listener) but ex-
cluding the following: 

(1) A performance of a sound record-
ing that does not require a license (e.g., 
the sound recording is not copy-
righted); 

(2) A performance of a sound record-
ing for which the service has pre-
viously obtained a license from the 
Copyright Owner of such sound record-
ing; and 

(3) An incidental performance that 
both: 

(i) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events and 

(ii) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(k) Performers means the independent 
administrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

(l) Subscription Service means a new 
subscription service (as defined in 17 
U.S.C. 114(j)(8)) making noninteractive 
digital audio transmissions. 

(m) Subscription Service Revenues shall 
mean all monies and other consider-
ation paid or payable, including the 
fair market value of non-cash or in- 
kind consideration paid or payable by 
third parties, from the operation of a 
Subscription Service, as comprised of 
the following: 

(1) Subscription fees and other mon-
ies and consideration paid for access to 

the Subscription Service by or on be-
half of subscribers receiving within the 
United States transmissions made as 
part of the Subscription Service; 

(2) Monies and other consideration 
(including without limitation customer 
acquisition fees) from audio or visual 
advertising, promotions, sponsorships, 
time or space exclusively or predomi-
nantly targeted to subscribers of the 
Subscription Service, whether 

(i) On or through the Subscription 
Service media player, or on pages ac-
cessible only by subscribers or that are 
predominantly targeted to subscribers, 
or 

(ii) In e-mails addressed exclusively 
or predominantly to subscribers of the 
Subscription Service, or 

(iii) Delivered exclusively or pre-
dominantly to subscribers of the Sub-
scription Service in some other man-
ner, in each case less advertising agen-
cy commissions (not to exceed 15% of 
those monies and other consideration) 
actually paid to a recognized adver-
tising agency not owned or controlled 
by Licensee; 

(3) Monies and other consideration 
(including without limitation the pro-
ceeds of any revenue-sharing or com-
mission arrangements with any fulfill-
ment company or other third party, 
and any charge for shipping or han-
dling) from the sale of any product or 
service directly through the Subscrip-
tion Service media player or through 
pages or advertisements accessible 
only by subscribers or that are pre-
dominantly targeted to subscribers 
(but not pages or advertisements that 
are not predominantly targeted to sub-
scribers), less 

(i) Monies and other consideration 
from the sale of phonorecords and dig-
ital phonorecord deliveries of sound re-
cordings, 

(ii) The Licensee’s actual, out-of- 
pocket cost to purchase for resale the 
products or services (except 
phonorecords and digital phonorecord 
deliveries of sound recordings) from 
third parties, or in the case of products 
produced or services provided by the 
Licensee, the Licensee’s actual cost to 
produce the product or provide the 
service (but not more than the fair 
market wholesale value of the product 
or service), and 
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(iii) Sales and use taxes, shipping, 
and credit card and fulfillment service 
fees actually paid to unrelated third 
parties; provided that: 

(A) The fact that a transaction is 
consummated on a different page than 
the page/location where a potential 
customer responds to a ‘‘buy button’’ 
or other purchase opportunity for a 
product or service advertised directly 
through such player, pages or adver-
tisements shall not render such pur-
chase outside the scope of Subscription 
Service Revenues hereunder, and 

(B) Monies and other consideration 
paid by or on behalf of subscribers for 
software or any other access device 
owned by Licensee (or any subsidiary 
or other affiliate of the Licensee, but 
excluding, for the avoidance of doubt, 
any entity that sells a third-party 
product, whether or not bearing the Li-
censee’s brand) to access the Licensee’s 
Subscription Service shall not be 
deemed part of Subscription Service 
Revenues, unless such software or ac-
cess device is required as a condition to 
access the Subscription Service and ei-
ther is purchased by a subscriber con-
temporaneously with or after sub-
scribing or has no independent function 
other than to access the Subscription 
Service; 

(4) Monies and other consideration 
for the use or exploitation of data spe-
cifically and separately concerning 
subscribers or the Subscription Serv-
ice, but not monies and other consider-
ation for the use or exploitation of 
data wherein information concerning 
subscribers or the Subscription Service 
is commingled with and not separated 
or distinguished from data that pre-
dominantly concern nonsubscribers or 
other services; and 

(5) Bad debts recovered with respect 
to paragraphs (m)(1) through (4) of this 
section; provided that the Subscription 
Service shall be permitted to deduct 
bad debts actually written off during a 
reporting period. 

[69 FR 5695, Feb. 6, 2004; 69 FR 8822, Feb. 26, 
2004] 

§ 262.3 Royalty fees for public perform-
ances of sound recordings and for 
ephemeral recordings. 

(a) Basic royalty rate. Royalty rates 
and fees for eligible nonsubscription 

transmissions made by Licensees pur-
suant to 17 U.S.C. 114(d)(2) during the 
period January 1, 2003, through Decem-
ber 31, 2004, and the making of Ephem-
eral Recordings pursuant to 17 U.S.C. 
112(e) to facilitate such transmissions; 
noninteractive digital audio trans-
missions made by Licensees pursuant 
to 17 U.S.C. 114(d)(2) as part of a new 
subscription service during the period 
October 28, 1998, through December 31, 
2004, and the making of Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) to 
facilitate such transmissions; and the 
making of Ephemeral Recordings by 
Business Establishment Services pur-
suant to 17 U.S.C. 112(e) during the pe-
riod January 1, 2003, through December 
31, 2004, shall be as follows: 

(1) Nonsubscription Services. For their 
operation of Nonsubscription Services, 
Licensees other than Business Estab-
lishment Services shall, at their elec-
tion as provided in paragraph (b) of 
this section, pay at one of the fol-
lowing rates: 

(i) Per Performance Option. $0.000762 
(0.0762¢) per Performance for all digital 
audio transmissions, except that 4% of 
Performances shall bear no royalty to 
approximate the number of partial Per-
formances of nominal duration made 
by a Licensee due to, for example, 
technical interruptions, the closing 
down of a media player or channel 
switching; Provided that this provision 
is not intended to imply that permit-
ting users of a service to ‘‘skip’’ a re-
cording is or is not permitted under 17 
U.S.C. 114(d)(2). For the avoidance of 
doubt, this 4% exclusion shall apply to 
all Licensees electing this payment op-
tion irrespective of the Licensee’s ac-
tual experience in respect of partial 
Performances. 

(ii) Aggregate Tuning Hour Option—(A) 
Non-Music Programming. $0.000762 
(0.0762¢) per Aggregate Tuning Hour for 
programming reasonably classified as 
news, talk, sports or business program-
ming. 

(B) Broadcast Simulcasts. $0.0088 (0.88¢) 
per Aggregate Tuning Hour for Broad-
cast Simulcast programming not rea-
sonably classified as news, talk, sports 
or business programming. 
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