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(v) Where merchandise, service, or
anything of value is receivable by Li-
censee in lieu of cash consideration for
the use of Licensee’s Service, the fair
market value thereof or Licensee’s pre-
vailing published rate, whichever is
less;

(vi) Monies or other consideration
recognizable as revenue by Licensee
from Licensee’s Providers, but not in-
cluding revenues recognizable by Li-
censee’s Providers from others and not
accounted for by Licensee’s Providers
to Licensee, for the provision of hard-
ware for the Service by anyone and
used in connection with the Service;

(vii) Monies or other consideration
recognizable as revenue for any ref-
erences to or inclusion of any product
or service on the Service; and

(viii) Bad debts recovered regarding
paragraphs (g)(1)(i) through (vii) of this
section.

(2) “Revenue’” shall include such pay-
ments as set forth in paragraphs
(2)(1)(1) through (viii) of this section to
which Licensee is entitled but which
are paid or payable to a parent, sub-
sidiary, division, or affiliate of Li-
censee, in lieu of payment to Licensee
but not including payments to Licens-
ee’s Providers for the Service. Licensee
shall be allowed a deduction from
“Revenue’” as defined in paragraph
(2)(1) of this section for bad debts actu-
ally written off during the reporting
period.

(h) A Service is a non-interactive
(consistent with the definition of
“interactive service” in 17 TU.S.C.
114(j)(7)) audio-only subscription serv-
ice (including accompanying informa-
tion and graphics related to the audio)
that is transmitted to residential sub-
scribers of a television service through
a Provider which is marketed as and is
in fact primarily a video service where

(1) Subscribers do not pay a separate
fee for audio channels.

(2) The audio channels are delivered
by digital audio transmissions through
a technology that is incapable of track-
ing the individual sound recordings re-
ceived by any particular consumer.

(3) However, paragraph (h)(2) of this
section shall not apply to the Licens-
ee’s current contracts with Providers
that are in effect as of the effective
date of this part if such Providers be-
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come capable in the future of tracking
the individual sound recordings re-
ceived by any particular consumer,
provided that the audio channels con-
tinued to be delivered to Subscribers
by digital audio transmissions and the
Licensee remains incapable of tracking
the individual sound recordings re-
ceived by any particular consumer.

(i) Subscriber means every residential
subscriber to the underlying service of
the Provider who receives Licensee’s
Service in the United States for all or
any part of a month; provided, how-
ever, that for any Licensee that is not
able to track the number of subscribers
on a per-day basis, ‘‘Subscribers’ shall
be calculated based on the average of
the number of subscribers on the last
day of the preceding month and the
last day of the applicable month, un-
less the Service is paid by the Provider
based on end-of-month numbers, in
which event ‘‘Subscribers” shall be
counted based on end-of-month data.

(j) Stand-Alone Contracts means con-
tracts between the Licensee and a Pro-
vider in which the only content Ii-
censed to the Provider is the Service.

[72 FR 72254, Dec. 20, 2007, as amended at 75
FR 14075, Mar. 24, 2010]

§383.3 Royalty fees for public perform-
ances of sound recordings and the
making of ephemeral recordings.

(a) Royalty rates. Royalty rates for
the public performance of sound re-
cordings by eligible digital trans-
missions made over a Service pursuant
to 17 U.S.C. 114, and for ephemeral re-
cordings of sound recordings made pur-
suant to 17 U.S.C. 112(e) to facilitate
such transmissions during the License
Period, are as follows. Each Licensee
will pay, with respect to content cov-
ered by the License that is provided via
the Service of each such Licensee:

(1) For Stand-Alone Contracts, the
greater of:

(i) 15% of Revenue, or

(ii) The following monthly minimum
payment per Subscriber to the Service
of such Licensee—

(A) From inception through 2006:
$0.0075

(B) 2007: $0.0075

(C) 2008: $0.0075

(D) 2009: $0.0125

(E) 2010: $0.0150
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(F) 2011: $0.0155
(G) 2012: $0.0159
(H) 2013: $0.0164
(I) 2014: $0.0169
(J) 2015: $0.0174 and

(2) For Bundled Contracts, the great-
er of:

(i) 15% of Revenue allocated to re-
flect the objective value of the Licens-
ee’s Service, or

(ii) The following monthly minimum
payment per Subscriber to the Service
of such Licensee:

(A) From inception through 2006:
$0.0220
(B) 2007: $0.0220
(C) 2008: $0.0220
(D) 2009: $0.0220
(E) 2010: $0.0250
(F') 2011: $0.0258
(G) 2012: $0.0265
(H) 2013: $0.0273
(I) 2014: $0.0281
(J) 2015: $0.0290

(b) Minimum fee. Each Licensee will
pay an annual, non-refundable min-
imum fee of one hundred thousand dol-
lars ($100,000), payable on January 31 of
each calendar year in which the Serv-
ice is provided pursuant to the section
112(e) and 114 statutory licenses, but
payable pursuant to the applicable reg-
ulations for all years 2007 and earlier.
Such fee shall be recoupable and cred-
ited against royalties due in the cal-
endar year in which it is paid.

(c) Ephemeral recordings. The royalty
payable under 17 U.S.C. 112(e) for the
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions during the License Period for
which it pays royalties as and when
provided in this part shall be included
within, and constitute 5% of, such roy-
alty payments.

[72 FR 72254, Dec. 20, 2007, as amended at 75
FR 14075, Mar. 24, 2010]

§383.4 Terms for making payment of
royalty fees.

(a) Terms in general. Subject to the
provisions of this section, terms gov-
erning timing and due dates of royalty
payments to the Collective, late fees,
statements of account, audit and
verification of royalty payments and
distributions, cost of audit and
verification, record retention require-
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ments, treatment of Licensees’ con-
fidential information, distribution of
royalties by the Collective, unclaimed
funds, designation of the Collective,
and any definitions for applicable
terms not defined herein and not other-
wise inapplicable shall be those adopt-
ed by the Copyright Royalty Judges for
subscription transmissions and the re-
production of ephemeral recordings by
preexisting satellite digital audio radio
services in 37 CFR part 382, subpart B
of this chapter, for the license period
2007-2012. For purposes of this section,
the term ‘‘Collective’ refers to the col-
lection and distribution organization
that is designated by the Copyright
Royalty Judges. For the License Pe-
riod through 2015, the sole Collective is
SoundExchange, Inc.

(b) Reporting of performances. Without
prejudice to any applicable notice and
recordkeeping provisions, statements
of account shall not require reports of
performances.

(c) Applicable regulations. To the ex-
tent not inconsistent with this part, all
applicable regulations, including part
370 of this chapter, shall apply to ac-
tivities subject to this part.

[75 FR 14075, Mar. 24, 2010]
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§384.1 General.

(a) Scope. This part 384 establishes
rates and terms of royalty payments
for the making of Ephemeral Record-
ings by a Business Establishment Serv-
ice, as defined in §384.2(a), in accord-
ance with the provisions of 17 U.S.C.
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