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record(s) or portion(s) of the record(s)
upon which disclosure is opposed under
any exemption of the FOIA. In par-
ticular, if the submitter is asserting
that the record is protected under Ex-
emption 4, 5 U.S.C. 552(b)(4), it must
show why the information is a trade se-
cret or commercial or financial infor-
mation that is privileged or confiden-
tial. The submitter must explain in de-
tail how and why disclosure of the
specified records would likely cause
substantial competitive harm in the
case of a required submission or state
whether the records would customarily
be disclosed by the submitter upon a
request from the public in the case of a
voluntary submission. The submitter’s
objections must be contained within a
single written response; oral responses
or subsequent, multiple responses gen-
erally will not be considered. If the
submitter does not respond to the no-
tice described in paragraph (c)(1) of
this section within the specified time
limit, the submitter will be considered
to have no objection to disclosure of
the information.

(e) Consideration of objection(s) and
notice of intent to disclose. The FOIA Of-
ficer will consider all pertinent factors,
including but not limited to the sub-
mitter’s timely objection(s) to disclo-
sure and the specific grounds provided
by the submitter for non-disclosure in
deciding whether to disclose business
information. Information provided by
the submitter after the specified time
limit and after the component has
made its disclosure decision generally
will not be considered. In addition to
meeting the requirements of §1.557,
when a FOIA Officer decides to disclose
business information over the objec-
tion of the submitter, the FOIA Officer
will provide the submitter with written
notice, which includes:

(1) A statement of the reason(s) why
each of the submitter’s disclosure ob-
jections were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date of not
less than ten (10) days from the date of
the notice (to allow the submitter time
to take necessary legal action).

(f) Exceptions to notice requirements.
The notice requirements set forth in
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paragraphs (c¢) and (g) of this section
will not apply if:

(1) The FOIA Officer determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by statute, other than the
FOIA, or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 or any other Execu-
tive Order.

(g) Notice to requesters. When VA re-
ceives a request for records that may
contain confidential commercial infor-
mation protected by FOIA Exemption
4, 5 U.S.C. 552(b)(4), regarding business
information, the requester will be noti-
fied that the request is being processed
under the provisions of this regulation
and, as a consequence, there may be a
delay in receiving a response. The no-
tice to the requester will not include
any of the specific information con-
tained in the records being requested.
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§1.559 Appeals.

(a) Informal resolution prior to appeal.
Before filing an appeal, the requester
may wish to communicate with the
contact person listed in the FOIA re-
sponse or the component’s FOIA Offi-
cer to see if the issue can be resolved
informally. Informal resolution of the
requester’s concerns may be appro-
priate, for example, where additional
details may be required for a search for
responsive records. Communication
with VA at this level does not toll the
time limit for filing an administrative
appeal.

(b) How to file and address a written
appeal. The requester may appeal an
adverse determination denying the re-
quest, in any respect, except for those
concerning Office of Inspector General
records, to the VA Office of the General
Counsel (024), 810 Vermont Avenue,
NW., Washington, DC 20420. Any ap-
peals concerning Office of Inspector
General records must be sent to the VA
Office of Inspector General, Office of
Counselor (50), 810 Vermont Avenue,
NW., Washington, DC 20420. The FOIA
appeal must be in writing. VA accepts
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facsimiles (faxes) as written FOIA ap-
peals. If the appeal concerns documents
protected by another confidentiality
statute, the appeal must contain an
image of the requester’s handwritten
signature, such as an attachment that
shows the requester’s handwritten sig-
nature. Information regarding where to
fax the FOIA appeal is available on
VA’s FOIA home page on the Internet.
See §1.552(a) for the pertinent Internet
address. A legible return address must
be included with the FOIA appeal; the
requester may include other contact
information as well, such as a tele-
phone number and electronic mail (e-
mail) address.

(c) How to file an e-mail appeal. VA
will accept a FOIA appeal by e-mail. If
the appeal concerns documents pro-
tected by another confidentiality stat-
ute, the email transmission must con-
tain an image of the requester’s hand-
written signature, such as an attach-
ment that shows the requester’s hand-
written signature. In order to assure
prompt processing, e-mail FOIA ap-
peals must be sent to official VA FOIA
mailboxes established for the purpose
of receiving FOIA appeals; an e-mail
FOIA appeal that is sent to an indi-
vidual VA employee’s mailbox, or to
any other entity, will not be considered
a perfected FOIA appeal. Mailbox ad-
dresses designated to receive e-mail
FOIA appeals are available on VA’s
FOIA home page. See §1.5562(a) for the
pertinent Internet address.

(d) Time limits and content of appeal.
The appeal to the VA OGC (024), or VA
Office of Inspector General (50), as ap-
propriate, must be postmarked no later
than sixty (60) calendar days after the
date of the adverse determination. The
appeal must clearly identify the deter-
mination being appealed, including any
assigned request number. Other infor-
mation should also be included, such as
the name of the FOIA officer, the ad-
dress of the component, the date of the
component’s determination, if any, and
the precise subject matter of the ap-
peal. If appealing only a portion of the
component’s determination, the re-
quester must specify which part of the
determination he or she is appealing.
Copies of the request and VA’s re-
sponse, if any, should be included with
the appeal. An appeal is not perfected
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until VA either receives the informa-
tion identified above or the appeal is
otherwise sufficiently defined. Appeals
should be marked ‘‘Freedom of Infor-
mation Act Appeal.” The General
Counsel, Deputy General Counsel, or
Assistant General Counsel with juris-
diction over information disclosure
matters (024) will act on behalf of the
Secretary on all appeals under this sec-
tion, except those pertaining to the Of-
fice of Inspector General. The des-
ignated official in the Office of Inspec-
tor General will act on all appeals per-
taining to Office of Inspector General
records. A determination by the Gen-
eral Counsel, Deputy General Counsel,
or Assistant General Counsel, or des-
ignated official within the Office of In-
spector General, will be the final VA
action.

(e) Responses to appeals. The Office of
the General Counsel or the Office of In-
spector General, as applicable, will pro-
vide the requester a decision on the ap-
peal in writing. The decision will in-
clude a brief statement of the reasons
for the decision, including, if applica-
ble, any FOIA exemptions applied and
notice of the right to judicial review of
the decision.

(f) Court review. Unless the requester
has been deemed to have exhausted all
administrative remedies, he or she
must first appeal the adverse deter-
mination in accordance with this sec-
tion before seeking review by a court.

[76 FR 51895, Aug. 19, 2011]

§1.560 Maintenance and preservation
of records.

(a) Bach component will preserve all
correspondence pertaining to FOIA re-
quests as well as copies of pertinent
records, until disposition is authorized
under title 44, U.S.C., or the National
Archives and Records Administration’s
General Records Schedule 14.

(b) The FOIA Officer must maintain
copies of records that are the subject of
a pending request, appeal, or lawsuit
under the FOIA. A copy of all records
shall be provided promptly to the Of-
fice of the General Counsel upon re-
quest.

[76 FR 51895, Aug. 19, 2011]
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