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(23) U.S. Civilian Flight Crew and 
Aviation Ground Support Employees of 
Transcontinental and Western Air 
(TWA), Inc., Who Served Overseas as a 
Result of TWA’s Contract with the Air 
Transport Command During the Period 
December 14, 1941, through August 14, 
1945. The ‘‘Flight Crew’’ includes purs-
ers. 

(24) U.S. Civilian Flight Crew and 
Aviation Ground Support Employees of 
Consolidated Vultree Aircraft Corpora-
tion (Consairway Division) Who Served 
Overseas as a Result of a Contract 
With the Air Transport Command Dur-
ing the Period December 14, 1941, 
through August 14, 1945. 

(25) U.S. Civilian Flight Crew and 
Aviation Ground Support Employees of 
Pan American World Airways and Its 
Subsidiaries and Affiliates, Who Served 
Overseas as a Result of Pan American’s 
Contract With the Air Transport Com-
mand and Naval Air Transport Service 
During the Period December 14, 1941 
through August 14, 1945. 

(26) Honorably Discharged Members 
of the American Volunteer Guard, Eri-
trea Service Command During the Pe-
riod June 21, 1942 to March 31, 1943. 

(27) U.S. Civilian Flight Crew and 
Aviation Ground Support Employees of 
Northwest Airlines, Who Served Over-
seas as a Result of Northwest Airline’s 
Contract with the Air Transport Com-
mand during the Period December 14, 
1941 through August 14, 1945. 

(28) U.S. Civilian Female Employees 
of the U.S. Army Nurse Corps While 
Serving in the Defense of Bataan and 
Corregidor During the Period January 
2, 1942 to February 3, 1945. 

(29) U.S. Flight Crew and Aviation 
Ground Support Employees of North-
east Airlines Atlantic Division, Who 
Served Overseas as a Result of North-
east Airlines’ Contract With the Air 
Transport Command During the Period 
December 7, 1941, Through August 14, 
1945. 

(30) U.S. Civilian Flight Crew and 
Aviation Ground Support Employees of 
Braniff Airways, Who Served Overseas 
in the North Atlantic or Under the Ju-
risdiction of the North Atlantic Wing, 
Air Transport Command (ATC), as a 
Result of a Contract With the ATC 
During the Period February 26, 1942, 
Through August 14, 1945. 

(31) The approximately 50 Chamorro 
and Carolinian former native police-
men who received military training in 
the Donnal area of central Saipan and 
were placed under the command of Lt. 
Casino of the 6th Provisional Military 
Police Battalion to accompany United 
States Marines on active, combat-pa-
trol activity from August 19, 1945, to 
September 2, 1945. 

(32) Three scouts/guides, Miguel 
Tenorio, Penedicto Taisacan, and 
Cristino Dela Cruz, who assisted the 
United States Marines in the offensive 
operations against the Japanese on the 
Northern Mariana Islands from June 
19, 1944, through September 2, 1945. 

(33) The Operational Analysis Group 
of the Office of Scientific Research and 
Development, Office of Emergency 
Management, which served overseas 
with the U.S. Army Air Corps from De-
cember 7, 1941, through August 15, 1945. 

(Authority: Sec. 401, Pub. L. 95–202, 91 Stat. 
1449) 

(y) Alaska Territorial Guard: Members 
of the Alaska Territorial Guard during 
World War II who were honorably dis-
charged from such service as deter-
mined by the Secretary of Defense. 

Authority: 38 U.S.C 106(f). 

CROSS REFERENCE: Office of Workers’ Com-
pensation Programs. See § 3.708. 

[26 FR 1565, Feb. 24, 1961] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 3.7, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 3.10 Dependency and indemnity com-
pensation rate for a surviving 
spouse. 

(a) General determination of rate. When 
VA grants a surviving spouse entitle-
ment to DIC, VA will determine the 
rate of the benefit it will award. The 
rate of the benefit will be the total of 
the basic monthly rate specified in 
paragraph (b) or (d) of this section and 
any applicable increases specified in 
paragraph (c) or (e) of this section. 

(b) Basic monthly rate. Except as pro-
vided in paragraph (d) of this section, 
the basic monthly rate of DIC for a sur-
viving spouse will be the amount set 
forth in 38 U.S.C. 1311(a)(1). 
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(c) Section 1311(a)(2) increase. The 
basic monthly rate under paragraph (b) 
of this section shall be increased by the 
amount specified in 38 U.S.C. 1311(a)(2) 
if the veteran, at the time of death, 
was receiving, or was entitled to re-
ceive, compensation for service-con-
nected disability that was rated by VA 
as totally disabling for a continuous 
period of at least eight years imme-
diately preceding death. Determina-
tions of entitlement to this increase 
shall be made in accordance with para-
graph (f) of this section. 

(d) Alternative basic monthly rate for 
death occurring prior to January 1, 1993. 
The basic monthly rate of DIC for a 
surviving spouse when the death of the 
veteran occurred prior to January 1, 
1993, will be the amount specified in 38 
U.S.C. 1311(a)(3) corresponding to the 
veteran’s pay grade in service, but only 
if such rate is greater than the total of 
the basic monthly rate and the section 
1311(a)(2) increase (if applicable) the 
surviving spouse is entitled to receive 
under paragraphs (b) and (c) of this sec-
tion. The Secretary of the concerned 
service department will certify the vet-
eran’s pay grade and the certification 
will be binding on VA. DIC paid pursu-
ant to this paragraph may not be in-
creased by the section 1311(a)(2) in-
crease under paragraph (c) of this sec-
tion. 

(e) Additional increases. One or more 
of the following increases may be paid 
in addition to the basic monthly rate 
and the section 1311(a)(2) increase. 

(1) Increase for children. If the sur-
viving spouse has one or more children 
under the age of 18 of the deceased vet-
eran (including a child not in the sur-
viving spouse’s actual or constructive 
custody, or a child who is in active 
military service), the monthly DIC rate 
will be increased by the amount set 
forth in 38 U.S.C. 1311(b) for each child. 

(2) Increase for regular aid and attend-
ance. If the surviving spouse is deter-
mined to be in need of regular aid and 
attendance under the criteria in § 3.352 
or is a patient in a nursing home, the 
monthly DIC rate will be increased by 
the amount set forth in 38 U.S.C. 
1311(c). 

(3) Increase for housebound status. If 
the surviving spouse does not qualify 
for the regular aid and attendance al-

lowance but is housebound under the 
criteria in § 3.351(f), the monthly DIC 
rate will be increased by the amount 
set forth in 38 U.S.C. 1311(d). 

(4) For a two-year period beginning 
on the date entitlement to dependency 
and indemnity compensation com-
menced, the dependency and indemnity 
compensation paid monthly to a sur-
viving spouse with one or more chil-
dren below the age of 18 shall be in-
creased by the amount set forth in 38 
U.S.C. 1311(e), regardless of the number 
of such children. The dependency and 
indemnity compensation payable under 
this paragraph is in addition to any 
other dependency and indemnity com-
pensation payable. The increase in de-
pendency and indemnity compensation 
of a surviving spouse under this para-
graph shall cease beginning with the 
first month commencing after the 
month in which all children of the sur-
viving spouse have attained the age of 
18. 

(Authority: 38 U.S.C. 1311(e)) 

(f) Criteria governing section 1311(a)(2) 
increase. In determining whether a sur-
viving spouse qualifies for the section 
1311(a)(2) increase under paragraph (c) 
of this section, the following standards 
shall apply. 

(1) Marriage requirement. The sur-
viving spouse must have been married 
to the veteran for the entire eight-year 
period referenced in paragraph (c) of 
this section in order to qualify for the 
section 1311(a)(2) increase. 

(2) Determination of total disability. As 
used in paragraph (c) of this section, 
the phrase ‘‘rated by VA as totally dis-
abling’’ includes total disability rat-
ings based on unemployability (§ 4.16 of 
this chapter). 

(3) Definition of ‘‘entitled to receive’’. 
As used in paragraph (c) of this section, 
the phrase ‘‘entitled to receive’’ means 
that the veteran filed a claim for dis-
ability compensation during his or her 
lifetime and one of the following cir-
cumstances is satisfied: 

(i) The veteran would have received 
total disability compensation for the 
period specified in paragraph (c) of this 
section but for clear and unmistakable 
error committed by VA in a decision on 
a claim filed during the veteran’s life-
time; or 
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(ii) Additional evidence submitted to 
VA before or after the veteran’s death, 
consisting solely of service department 
records that existed at the time of a 
prior VA decision but were not pre-
viously considered by VA, provides a 
basis for reopening a claim finally de-
cided during the veteran’s lifetime and 
for awarding a total service-connected 
disability rating retroactively in ac-
cordance with §§ 3.156(c) and 3.400(q)(2) 
of this part for the period specified in 
paragraph (c) of this section; or 

(iii) At the time of death, the veteran 
had a service-connected disability that 
was continuously rated totally dis-
abling by VA for the period specified in 
paragraph (c) of this section, but was 
not receiving compensation because: 

(A) VA was paying the compensation 
to the veteran’s dependents; 

(B) VA was withholding the com-
pensation under the authority of 38 
U.S.C. 5314 to offset an indebtedness of 
the veteran; 

(C) The veteran had not waived re-
tired or retirement pay in order to re-
ceive compensation; 

(D) VA was withholding payments 
under the provisions of 10 U.S.C. 
1174(h)(2); 

(E) VA was withholding payments be-
cause the veteran’s whereabouts were 
unknown, but the veteran was other-
wise entitled to continued payments 
based on a total service-connected dis-
ability rating; or 

(F) VA was withholding payments 
under 38 U.S.C. 5308 but determines 
that benefits were payable under 38 
U.S.C. 5309. 

(Authority: 38 U.S.C. 501(a), 1311, 1314, and 
1321) 

[70 FR 72220, Dec. 2, 2005, as amended at 71 
FR 44918, Aug. 8, 2006] 

§ 3.11 Homicide. 

Any person who has intentionally 
and wrongfully caused the death of an-
other person is not entitled to pension, 
compensation, or dependency and in-
demnity compensation or increased 
pension, compensation, or dependency 
and indemnity compensation by reason 
of such death. For the purpose of this 
section the term dependency and indem-
nity compensation includes benefits at 

dependency and indemnity compensa-
tion rates paid under 38 U.S.C. 1318. 

[44 FR 22718, Apr. 17, 1979, as amended at 54 
FR 31829, Aug. 2, 1989] 

§ 3.12 Character of discharge. 
(a) If the former service member did 

not die in service, pension, compensa-
tion, or dependency and indemnity 
compensation is not payable unless the 
period of service on which the claim is 
based was terminated by discharge or 
release under conditions other than 
dishonorable. (38 U.S.C. 101(2)). A dis-
charge under honorable conditions is 
binding on the Department of Veterans 
Affairs as to character of discharge. 

(b) A discharge or release from serv-
ice under one of the conditions speci-
fied in this section is a bar to the pay-
ment of benefits unless it is found that 
the person was insane at the time of 
committing the offense causing such 
discharge or release or unless other-
wise specifically provided (38 U.S.C. 
5303(b)). 

(c) Benefits are not payable where 
the former service member was dis-
charged or released under one of the 
following conditions: 

(1) As a conscientious objector who 
refused to perform military duty, wear 
the uniform, or comply with lawful 
order of competent military authori-
ties. 

(2) By reason of the sentence of a 
general court-martial. 

(3) Resignation by an officer for the 
good of the service. 

(4) As a deserter. 
(5) As an alien during a period of hos-

tilities, where it is affirmatively shown 
that the former service member re-
quested his or her release. See § 3.7(b). 

(6) By reason of a discharge under 
other than honorable conditions issued 
as a result of an absence without offi-
cial leave (AWOL) for a continuous pe-
riod of at least 180 days. This bar to 
benefit entitlement does not apply if 
there are compelling circumstances to 
warrant the prolonged unauthorized 
absence. This bar applies to any person 
awarded an honorable or general dis-
charge prior to October 8, 1977, under 
one of the programs listed in paragraph 
(h) of this section, and to any person 
who prior to October 8, 1977, had not 
otherwise established basic eligibility 
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