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essential functions of the job in ques-
tion;

(2) With respect to public elemen-
tary, secondary, or adult educational
services, a handicapped person:

(i) Of an age during which nonhandi-
capped persons are provided such serv-
ices;

(ii) Of any age during which it is
mandatory under State laws to provide
such services to handicapped persons;
or

(iii) To whom a State is required to
provide a free appropriate public edu-
cation under section 612 of the Edu-
cation of the Handicapped Act; and

(3) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity; and

(4) With respect to other services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(1) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (j) of this section.

(m) Program or activity means all of
the operations of any entity described
in paragraphs (m)(1) through (4) of this
section, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—
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(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity that is estab-
lished by two or more of the entities
described in paragraph (m)(1), (2), or (3)
of this section.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.404 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives
Federal financial assistance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing an aid,
benefit, or service, may not, directly or

through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service that is equal to that afforded
others;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that provided
to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
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by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s pro-
gram or activity;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) Aids, benefits, and services, to be
equally effective, are not required to
produce the identical result or level of
achievement for handicapped and non-
handicapped persons, but must give
handicapped persons equal opportunity
to obtain the same result, to gain the
same benefit, or to reach the same
level of achievement, in the most inte-
grated setting appropriate to the per-
son’s needs.

(3) Despite the existence of separate
or different aid, benefits, or services
provided in accordance with this part,
a recipient may not deny a qualified
handicapped person the opportunity to
participate in aid, benefits, or services
that are not separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration that:

(i) Have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap,

(ii) Have the purpose or effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
recipient’s program or activity with re-
spect to handicapped persons, or

(iii) Perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make
selections that:

(i) Have the effect of excluding handi-
capped persons from, deny them the
benefits of, or otherwise subject them
to discrimination under any program
or activity that receives Federal finan-
cial assistance, or
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(ii) Have the purpose or effect of de-
feating or substantially impairing the
accomplishment of the objective of the
program or activity with respect to
handicapped persons.

(6) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving Federal
financial assistance includes any aid,
benefit, or service provided in or
through a facility that has been con-
structed, expanded, altered, leased or
rented, or otherwise acquired, in whole
of in part, with Federal financial as-
sistance.

(c) Aid, benefits, or services limited by
Federal law. The exclusion of nonhandi-
capped persons or the exclusion of a
specific class of handicapped persons
from aid, benefits, or services limited
by Federal statue or Executive order to
a different class of handicapped persons
is not prohibited by this part.

(d) Special communication. Recipients
shall take appropriate action to ensure
that communications with their appli-
cants, employees, and beneficiaries are
available to persons with impaired vi-
sion and hearing.

[45 FR 63268, Sept. 24, 1980, as amended at 68
FR 51370, Aug. 26, 2003]

§18.405 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance to which this
part applies shall submit an assurance
on a form specified by the Secretary,
that the program or activity will be op-
erated in compliance with this part.

(b) Duration of obligation. (1) When
Federal financial assistance is ex-
tended in the form of real property or
structures on the property, the assur-
ance will obligate the recipient or, in
the case of a subsequent transfer, the
transferee, for the period during which
the real property or structures are used
for the purpose for which Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sions of similar services or benefits.

(2) Where Federal financial assist-
ance is extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.
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