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or to the preservation of the rights and 
interests of the Postal Service, its em-
ployees, contractors or customers. To 
ensure that these records are available 
when needed, specific controls are re-
quired which affect all organizational 
components having the custody of 
records defined as being ‘‘vital.’’ 

§ 264.2 Policy. 
It is the policy of the U.S. Postal 

Service to ensure the availability of all 
records considered critical to the con-
tinuity of its operations and the pres-
ervation of the rights and interests of 
the Postal Service, its employees, con-
tractors, and customers. Vital records 
shall be routinely maintained at 
predesignated off-site locations to en-
sure their availability when needed by 
management and operating personnel. 

§ 264.3 Responsibility. 
(a) Manager, Records Office. The Man-

ager, Records Office, is responsible for 
categorizing records as vital, and in 
conjunction with the Chief Postal In-
spector/Emergency Coordinator shall 
establish and maintain the vital 
records program, and ensure compli-
ance with supportive procedures. 

(b) Chief Postal Inspector. As the 
Postal Service’s Emergency Coordi-
nator, the Chief Postal Inspector shall 
establish and maintain a program to 
ensure that vital records are available 
at predesignated off-site locations for 
use during a national emergency. 

(c) Custodians. Custodians are respon-
sible for following vital records pro-
gram procedures including the for-
warding of vital records to 
predesignated off-site locations. 

[44 FR 51224, Aug. 31, 1979, as amended at 60 
FR 57344, Nov. 15, 1995; 64 FR 41290, July 30, 
1999; 68 FR 56558, Oct. 1, 2003] 

§ 264.4 Vital Records Program. 
Complete procedures concerning the 

identification, categorization, proc-
essing, protection, and transfer of vital 
records are provided by the office of 
Corporate Accounting or the USPS 
Emergency Coordinator, as appro-
priate. 

[44 FR 51224, Aug. 31, 1979, as amended at 60 
FR 57344, Nov. 15, 1995; 64 FR 41290, July 30, 
1999] 

PART 265—RELEASE OF 
INFORMATION 

Sec. 
265.1 Purpose and scope. 
265.2 Policy. 
265.3 Responsibility. 
265.4 Inquiries. 
265.5 Public reading rooms. 
265.6 Availability of records. 
265.7 Procedure for inspection and copying 

of records. 
265.8 Business information; procedures for 

predisclosure notification to submitters. 
265.9 Schedule of fees. 
265.10 Annual report. 
265.11 Compliance with subpoena duces 

tecum, court orders, and summonses. 
265.12 Demands for testimony or records in 

certain legal proceedings. 
265.13 Compliance with subpoenas, sum-

monses, and court orders by postal em-
ployees within the Inspection Service 
where the Postal Service, the United 
States, or any other federal agency is not 
a party. 

APPENDIX A TO PART 265—FEES FOR COM-
PUTER SERVICES 

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. App. 3; 39 
U.S.C. 401, 403, 410, 1001, 2601. 

§ 265.1 Purpose and scope. 

(a) This part contains the regulations 
of the Postal Service relating to the 
availability to the public of Postal 
Service records. Included in this part 
are the regulations which implement 
section 552 of title 5, U.S.C., the ‘‘Free-
dom of Information Act,’’ insofar as it 
applies to the Postal Service. 

(b) Official records of the Postal 
Service made available pursuant to the 
requirements of the Act shall be fur-
nished to members of the public as pre-
scribed by this part. 

[40 FR 7331, Feb. 19, 1975] 

§ 265.2 Policy. 

(a) It is the policy of the Postal Serv-
ice to make its official records avail-
able to the public to the maximum ex-
tent consistent with the public inter-
est. This policy requires a practice of 
full disclosure subject only to the spe-
cific exemptions required or authorized 
by law. 

(b) The exemptions from mandatory 
disclosure provided by section 552(b) of 
title 5, and section 410(c) of title 39, 
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U.S.C., for various types of records, re-
flect the fact that under some cir-
cumstances the public interest may be 
better served by leaving the disclosure 
of particular records to the discretion 
of the Postal Service than by requiring 
their disclosure. As to those records 
the disclosure of which is not prohib-
ited by statute, Executive Order, or 
regulation, the discretion vested in the 
Postal Service is exercised after giving 
consideration to the following: The ef-
fect of non-disclosure on the public’s 
right to know about a particular mat-
ter; the effect of disclosure on the right 
of privacy of any affected individuals; 
the effect of disclosure on the public 
interest in the economical, efficient, 
and orderly operation of the nation’s 
mail system; and any other factors 
that may be relevant under the cir-
cumstances. 

[40 FR 7331, Feb. 19, 1975, as amended at 45 
FR 44270, July 1, 1980] 

§ 265.3 Responsibility. 

(a) Custodian. Official records are in 
the custody of the postmaster or other 
head of a facility or department at 
which they are maintained, as defined 
at § 262.2(c) of this chapter. These 
custodians are responsible for respond-
ing in the first instance to requests 
from members of the public for Postal 
Service records. 

(b) Manager, Records Office. The Post-
al Service Manager, Records Office, 
under the Privacy Office, is responsible 
for the overall administration of this 
part, including the issuance of detailed 
instructions to custodians. 

(c) General Counsel. The General 
Counsel decides timely appeals author-
ized by this part. 

[40 FR 7331, Feb. 19, 1975, as amended at 45 
FR 44270, July 1, 1980; 60 FR 57344, Nov. 15, 
1995; 63 FR 6481, Feb. 9, 1998; 64 FR 41290, July 
30, 1999; 68 FR 56558, Oct. 1, 2003] 

§ 265.4 Inquiries. 

Inquiries regarding the availability 
of Postal Service records should be di-
rected to the appropriate records cus-
todian. If the appropriate records cus-
todian is not known, inquiries should 
be directed to the Manager, Records Of-
fice, U.S. Postal Service, 475 L’Enfant 

Plaza SW., Washington, DC 20260, tele-
phone (202) 268–2608. 

[60 FR 57345, Nov. 15, 1995, as amended at 64 
FR 41290, July 30, 1999; 68 FR 56559, Oct. 1, 
2003] 

§ 265.5 Public reading rooms. 

The Library of the Postal Service 
Headquarters, 475 L’Enfant Plaza SW, 
Washington, DC 20260–1641, serves as 
public reading room for the materials 
which are listed in paragraphs (a)(2), 
(3), (4) and (5) of § 265.6 as available for 
public inspection and copying. Such of 
this material as has been created by 
the Postal Service on or after Novem-
ber 1, 1996, and has not been published 
and offered for sale, also will be avail-
able in electronic format at the Postal 
Service’s world wide web site at http:// 
www.usps.com/foia. 

[63 FR 6481, Feb. 9, 1998, as amended at 68 FR 
56559, Oct. 1, 2003] 

§ 265.6 Availability of records. 

(a) Records available to the public on 
request—(1) General. Postal Service 
records are available for inspection or 
copying at the request of any person, 
in accordance with the provisions of 
this part, except as otherwise provided 
by law or regulations, including but 
not limited to paragraphs (b) through 
(g) of this section. Certain categories 
of records of particular interest are 
available on a continuing basis as pro-
vided in paragraphs (a)(2), (3), and (4) of 
this section and are listed in a public 
index as provided in paragraphs (a)(4) 
and (5) of this section. Access to other 
records may be requested on an indi-
vidual basis in accordance with the 
procedures provided in § 265.7. Official 
records which are maintained on an 
electronic storage medium will nor-
mally be made available, in accordance 
with this part, as an exact duplicate of 
the requested original in a form read-
able by the human eye, such as a com-
puter print-out. On request, records 
will be provided in a different form or 
format if they are maintained in the 
requested form or format or if they can 
be readily reproduced in the requested 
form or format. 

(2) Opinions. All final opinions and 
orders made in the adjudication of 
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cases by the Judicial Officer and Ad-
ministrative Law Judges, all final de-
terminations pursuant to section 404(b) 
of title 39, United States Code, to close 
or consolidate a post office, or to dis-
approve a proposed closing or consoli-
dation, all advisory opinions con-
cerning the private express statutes 
issued pursuant to 39 CFR 310.6, and all 
bid protest decisions are on file and 
available for inspection and copying at 
the Headquarters Library and, if cre-
ated on or after November 1, 1996, also 
at the Postal Service’s world wide web 
site identified at § 265.5. 

(3) Administrative manuals and instruc-
tions to staff. The manuals, instruc-
tions, and other publications of the 
Postal Service that affect members of 
the public are available through the 
Headquarters Library and at many 
post offices and other postal facilities. 
Those which are available to the public 
but are not listed for sale may be in-
spected in the Headquarters Library, at 
any postal facility which maintains a 
copy, or, if created on or after Novem-
ber 1, 1996, through the world wide web 
site identified at § 265.5. Copies of publi-
cations which are not listed as for sale 
or as available free of charge may be 
obtained by paying a fee in accordance 
with § 265.9. 

(4) Previously released records. Records 
processed and disclosed after March 31, 
1997, in response to a Freedom of Infor-
mation Act request, which the Postal 
Service determines have become or are 
likely to become the subject of subse-
quent requests for substantially the 
same records, are available for inspec-
tion and copying at the Headquarters 
Library. Any such records created by 
the Postal Service on or after Novem-
ber 1, 1996, also will be available at the 
Postal Service’s world wide web site 
identified at § 265.5. Records described 
in this paragraph that were not created 
by, or on behalf of, the Postal Service 
generally will not be available at the 
world wide web site. Records will be 
available in the form in which they 
were originally disclosed, except to the 
extent that they contain information 
that is not appropriate for public dis-
closure and may be withheld pursuant 
to this section. Any deleted material 
will be marked and the applicable ex-
emption(s) indicated in accordance 

with § 265.7(d)(3). A general index of the 
records described in this paragraph is 
available for inspection and copying at 
the Headquarters Library. [Beginning 
on or before December 31, 1999, the 
index also will be available at the Post-
al Service’s world wide web site.] 

(5) Public index. (i) A public index is 
maintained in the Headquarters Li-
brary and at the world wide web site of 
all final opinions and orders made by 
the Postal Service in the adjudication 
of cases, Postal Service policy state-
ments which may be relied on as prece-
dents in the disposition of cases, ad-
ministrative staff manuals and instruc-
tions that affect the public, and other 
materials which the Postal Service 
elects to index and make available to 
the public on request in the manner set 
forth in paragraph (a) of this section. 

(ii) The index contains references to 
matters issued after July 4, 1967, and 
may reference matters issued prior to 
that date. 

(iii) Any person may arrange for the 
inspection of any matter in the public 
index in accordance with the proce-
dures of § 265.7. 

(iv) Copies of the public index and of 
matters listed in the public index may 
be purchased through the Headquarters 
Library with payment of fees as listed 
in the index or as provided in § 265.9. 

(v) Materials listed in the public 
index that were created on or after No-
vember 1, 1996, will also be available in 
electronic format at the Postal Serv-
ice’s world wide web site at http:// 
www.usps.gov. 

(6) Listings of employees’ names. Upon 
written request, the Postal Service 
will, to the extent required by law, pro-
vide a listing of postal employees 
working at a particular postal facility. 

(b) Records not subject to mandatory 
public disclosure. Certain classes of 
records are exempt from mandatory 
disclosure under exemptions contained 
in the Freedom of Information Act and 
in section 410(c) of title 39, U.S.C. The 
Postal Service will exercise its discre-
tion, in accordance with the policy 
stated in § 265.2, as implemented by in-
structions issued by the Records Office 
with the approval of the General Coun-
sel in determining whether the public 
interest is served by the inspection or 
copying of records that are: 
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(1) Related solely to the internal per-
sonnel rules and practices of the Postal 
Service. 

(2) Trade secrets, or privileged or 
confidential commercial or financial 
information, obtained from any person. 

(3) Information of a commercial na-
ture, including trade secrets, whether 
or not obtained from a person outside 
the Postal Service, which under good 
business practice would not be publicly 
disclosed. This class includes, but is 
not limited to: 

(i) Information pertaining to meth-
ods of handling valuable registered 
mail. 

(ii) Records of money orders, except 
as provided in R900 of the Domestic Mail 
Manual (DMM). 

(iii) Technical information con-
cerning postage meters and prototypes 
submitted for Postal Service approval 
prior to leasing to mailers. 

(iv) Reports of market surveys con-
ducted by or under contract in behalf 
of the Postal Service. 

(v) Records indicating rural carrier 
lines of travel. 

(vi) Records compiled within the 
Postal Service which would be of po-
tential benefit to persons or firms in 
economic competition with the Postal 
Service. 

(vii) Information which, if publicly 
disclosed, could materially increase 
procurement costs. 

(viii) Information which, if publicly 
disclosed, could compromise testing or 
examination materials. 

(4) Interagency or internal memo-
randa or letters that would not be 
available by law to a private party in 
litigation with the Postal Service. 

(5) Reports and memoranda of con-
sultants or independent contractors, 
except to the extent they would be re-
quired to be disclosed if prepared with-
in the Postal Service. 

(6) Files personal in nature, including 
medical and personnel files, the disclo-
sure of which would constitute a clear-
ly unwarranted invasion of personal 
privacy. 

(7) Information prepared for use in 
connection with proceedings under 
chapter 36 of title 39, U.S.C., relating 
to rate, classification, and service 
changes. 

(8) Information prepared for use in 
connection with the negotiation of col-
lective bargaining agreements under 
chapter 12 of title 39, U.S.C., or min-
utes of, or notes kept during, negoti-
ating sessions conducted under such 
chapter. 

(9) Other matter specifically exempt-
ed from disclosure by statute. 

(c) Records or information compiled for 
law enforcement purposes. (1) Investiga-
tory files compiled for law enforcement 
purposes, whether or not considered 
closed, are exempt by statute from 
mandatory disclosure except to the ex-
tent otherwise available by law to a 
party other than the Postal Service, 39 
U.S.C. 410(c)(6). As a matter of policy, 
however, the Postal Service will nor-
mally make records or information 
compiled for law enforcement purposes 
available upon request unless the pro-
duction of these records: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority (such as the Postal In-
spection Service) in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 
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(2) Whenever a request is made which 
involves access to records described in 
§ 265.6(c)(1)(i), and 

(i) The investigation or proceeding 
involves a possible violation of crimi-
nal law; and 

(ii) There is reason to believe that, 
(A) The subject of the investigation 

or proceeding is not aware of its pend-
ency, and 

(B) Disclosure of the existence of the 
records could reasonably be expected to 
interfere with enforcement pro-
ceedings, the Postal Service may, dur-
ing only such time as that cir-
cumstance continues, treat the records 
as not subject to the requirements of 
the Freedom of Information Act. 

(3) Whenever informant records 
maintained by a criminal law enforce-
ment agency (such as the Postal In-
spection Service) under an informant’s 
name or personal identifier are re-
quested by a third party according to 
the informant’s name or personal iden-
tifier, the records may be treated as 
not subject to the requirements of the 
Freedom of Information Act unless the 
informant’s status as an informant has 
been officially confirmed. 

(4) Authority to disclose records or 
information compiled for law enforce-
ment purposes to persons outside the 
Postal Service must be obtained from 
the Chief Postal Inspector, U.S. Postal 
Service, Washington, DC 20260–2100, or 
designee. 

(d) Disclosure of names and addresses of 
customers. Upon request, the names and 
addresses of specifically identified 
Postal Service customers will be made 
available only as follows: 

(1) Change of address. The new address 
of any specific customer who has filed 
a permanent or temporary change of 
address order (by submitting PS Form 
3575, a hand-written order, or an elec-
tronically communicated order) will be 
furnished to any person, except that 
the new address of a specific customer 
who has indicated on the order that the 
address change is for an individual or 
an entire family will be furnished only 
in those circumstances stated at para-
graph (d)(5) of this section. Disclosure 
will be limited to the address of the 
specifically identified individual about 
whom the information is requested 
(not other family members or individ-

uals whose names may also appear on 
the change of address order). The Post-
al Service reserves the right not to dis-
close the address of an individual for 
the protection of the individual’s per-
sonal safety. Other information on PS 
Form 3575 or copies of the form will not 
be furnished except in those cir-
cumstances stated at paragraphs 
(d)(5)(i), (d)(5)(iii), or (d)(5)(iv) of this 
section. 

(2) Name and address of permit holder. 
The name and address of the holder of 
a particular bulk mail permit, permit 
imprint or similar permit (but not in-
cluding postage meter licenses), and 
the name of any person applying for a 
permit in behalf of a holder will be fur-
nished to any person upon the payment 
of any fees authorized by paragraph (b) 
of § 265.9. For the name and address of 
a postage meter license holder, see 
paragraph (d)(3) of this section. (Lists 
of permit holders may not be disclosed 
to members of the public. See para-
graph (e)(1) of this section.) 

(3) Name and address of postage evi-
dencing user. The name and address of 
an authorized user of a postage meter 
or PC Postage product (postage evi-
dencing systems) printing a specified 
indicium will be furnished to any per-
son upon the payment of any fees au-
thorized by paragraph (b) of § 265.9, pro-
vided the user is using the postage 
meter or PC Postage product for busi-
ness purposes. The request for this in-
formation must be sent to the manager 
of Postage Technology Management, 
Postal Service Headquarters. The re-
quest must include the original or a 
photocopy of the envelope or wrapper 
on which the postage meter or PC post-
age indicium in question is printed, 
and a copy or description of the con-
tents to support that the sender is a 
business or firm and not an individual. 
(Lists of authorized users of postage 
meters or PC Postage products may 
not be disclosed to members of the pub-
lic.) 

(4) Post Office boxholder information. 
Information from PS Form 1093, Appli-
cation for Post Office Box or Caller Serv-
ice, will be provided as follows: 

(i) Except as provided in paragraph 
(d)(4)(iii) of this section, the boxholder 
applicant name and address from PS 
Form 1093 will be provided only in 
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those circumstances stated in para-
graphs (d)(5)(i) through (d)(5)(iii) of 
this section. 

(ii) Except as provided in paragraph 
(d)(4)(iii) of this section, the names of 
persons listed as receiving mail, other 
than the boxholder applicant, will be 
furnished from PS Form 1093 only in 
those circumstances stated in para-
graphs (d)(5)(i) and (d)(5)(iii) of this 
section. 

(iii) When a copy of a protective 
order has been filed with the post-
master, information from PS Form 1093 
will not be disclosed except pursuant to 
the order of a court of competent juris-
diction. 

(5) Exceptions. Except as otherwise 
provided in these regulations, names or 
addresses of Postal Service customers 
will be furnished only as follows: 

(i) To a federal, state or local govern-
ment agency upon prior written certifi-
cation that the information is required 
for the performance of its duties. The 
Postal Service requires government 
agencies to use the format appearing at 
the end of this section when requesting 
the verification of a customer’s current 
address or a customer’s new mailing 
address. If the request lacks any of the 
required information or a proper signa-
ture, the postmaster will return the re-
quest to the agency, specifying the de-
ficiency in the space marked ‘OTHER’. 
A copy of PS Form 1093 may be pro-
vided. 

(ii) To a person empowered by law to 
serve legal process, or the attorney for 
a party in whose behalf service will be 
made, or a party who is acting pro se, 
upon receipt of written information 
that specifically includes all of the fol-
lowing: (A) A certification that the 
name or address is needed and will be 
used solely for service of legal process 
in connection with actual or prospec-
tive litigation; (B) a citation to the 
statute or regulation that empowers 
the requester to serve process, if the 
requester is other than the attorney 
for a party in whose behalf service will 
be made, or a party who is acting pro 
se; (C) the names of all known parties 
to the litigation; (D) the court in which 
the case has been or will be com-
menced; (E) the docket or other identi-
fying number, if one has been issued; 
and (F) the capacity in which the 

boxholder is to be served, e.g., defend-
ant or witness. By submitting such in-
formation, the requester certifies that 
it is true. The address of an individual 
who files with the postmaster a copy of 
a protective court order will not be dis-
closed except as provided under para-
graphs (d)(5)(i), (d)(5)(iii), or (d)(5)(iv) 
of this section. A copy of Form 1093 
will not be provided. 

The Postal Service suggests use of 
the standard format appearing at the 
end of this section when requesting in-
formation under this paragraph. When 
using the standard format on the sub-
mitter’s own letterhead, the standard 
format must be used in its entirety. 
The warning statement and certifi-
cation specifically must be included 
immediately before the signature 
block. If the request lacks any of the 
required information or a proper signa-
ture, the postmaster will return it to 
the requester specifying the deficiency. 

NOTE: The term pro se means that a party 
is not represented by an attorney but by 
himself or herself. 

(iii) In compliance with a subpoena 
or court order, except that change of 
address or boxholder information 
which is not otherwise subject to dis-
closure under these regulations may be 
disclosed only pursuant to a court 
order. 

(iv) To a law enforcement agency, for 
oral requests made through the Inspec-
tion Service, but only after the Inspec-
tion Service has confirmed that the in-
formation is needed in the course of a 
criminal investigation. (All other re-
quests from law enforcement agencies 
should be submitted in writing to the 
postmaster as in paragraph (d)(5)(i) of 
this section.) 

(6) Jury service. The mailing address 
of any customer sought in connection 
with jury service, if known, will be fur-
nished without charge upon prior writ-
ten request to a court official, such as 
a judge, court clerk or jury commis-
sioner. 

(7) Address verification. The address of 
a postal customer will be verified at 
the request of a Federal, State, or local 
government agency upon written cer-
tification that the information is re-
quired for the performance of the agen-
cy’s duties. ‘‘Verification’’ means ad-
vising such an agency whether or not 

VerDate Mar<15>2010 17:20 Aug 10, 2012 Jkt 226145 PO 00000 Frm 00124 Fmt 8010 Sfmt 8010 Q:\39\39V1.TXT ofr150 PsN: PC150



115 

United States Postal Service § 265.6 

its address for a postal customer is one 
at which mail for that customer is cur-
rently being delivered. ‘‘Verification’’ 
neither means nor implies knowledge 
on the part of the Postal Service as to 
the actual residence of the customer or 
as to the actual receipt by the cus-
tomer of mail delivered to that ad-
dress. The Postal Service requires gov-
ernment agencies to use the format ap-
pearing at the end of this section when 
requesting the verification of a cus-
tomer’s current address or a cus-
tomer’s new mailing address. If the re-
quest lacks any of the required infor-
mation or a proper signature, the post-
master will return the request to the 
agency, specifying the deficiency in the 
space marked ‘‘OTHER’’. 

(8) Business/Residence location. If the 
location of a residence or a place of 
business is known to a Postal Service 
employee, whether as a result of offi-
cial duties or otherwise, the employee 
may, but need not, disclose the loca-
tion or give directions to it. No fee is 
charged for such information. 

(9) Private mailbox information. Infor-
mation from PS Form 1583, Application 
for Delivery of Mail Through Agent, will 
be provided as follows: 

(i) Except as provided in paragraph 
(d)(9)(iii) of this section, information 
from PS Form 1583 will be provided 
only in the circumstance stated in 
paragraph (d)(5)(iii) of this section. 

(ii) To the public only for the purpose 
of identifying a particular address as 
an address of an agent to whom mail is 
delivered on behalf of other persons. No 
other information, including, but not 
limited to, the identities of persons on 
whose behalf agents receive mail, may 
be disclosed to the public from PS 
Form 1583. 

(iii) Information concerning an indi-
vidual who has filed a protective court 
order with the postmaster will not be 

disclosed except pursuant to the order 
of a court of competent jurisdiction. 

(e) Information not available for public 
disclosure. (1) Except as provided by 
paragraph (a)(6) of this section, the 
Postal Service and its officers and em-
ployees shall not make available to the 
public by any means or for any purpose 
any mailing list or other list of names 
or addresses (past or present) of postal 
patrons or other persons. 

(2) Records or other documents which 
are classified or otherwise specifically 
authorized by Executive Order 12356 
and implementing regulations to be 
kept secret in the interest of the na-
tional defense or foreign policy are not 
subject to disclosure pursuant to this 
part. 

(3) Records consisting of trade se-
crets or confidential financial data, the 
disclosure of which is prohibited by 
section 1905 of title 18, U.S.C., are not 
subject to disclosure pursuant to this 
part. 

(4) Other records, the disclosure of 
which is prohibited by statute, are not 
subject to disclosure pursuant to this 
part. 

(f) Protection of the right of privacy. If 
any record required or permitted by 
this part to be disclosed contains the 
name of, or other identifying details 
concerning, any person, including an 
employee of the Postal Service, the 
disclosure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, the name or other iden-
tifying details shall be deleted before 
the record is disclosed and the re-
quester so informed. 

(g) Disclosure in part of otherwise ex-
empt record. Any reasonably segregable 
portion of a record shall be provided 
after deleting the information which is 
neither subject to mandatory disclo-
sure nor available as a matter of dis-
cretion. 
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[40 FR 7331, Feb. 19, 1975] 

EDITORIAL NOTE: For FEDERAL REGISTER citations affecting § 265.6, see the List of CFR Sec-
tions Affected, which appears in the Finding Aids section of the printed volume and at 
www.fdsys.gov. 

§ 265.7 Procedure for inspection and 
copying of records. 

(a) Submission of requests—(1) Form 
and content of request. To permit expe-
ditious handling and timely response in 
accordance with the provisions of this 
part, a request to inspect or to obtain 
a copy of an identifiable Postal Service 
record shall be in writing and bear the 
caption ‘‘Freedom of Information Act 

Request’’ or otherwise be clearly and 
prominently identified as a request for 
records pursuant to the Freedom of In-
formation Act. A request shall be 
clearly and prominently identified as 
such on the envelope or other cover. 
Other requests for information will be 
considered informal requests and will 
be handled as expeditiously as prac-
ticable but not necessarily within the 
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time limitations set forth in § 265.7(b). 
An informal request will be granted or 
denied according to the substantive 
rules in § 265.6, if found to be a request 
for a record. A Freedom of Information 
Act request shall identify the record 
sought as completely as possible, by 
name, description, or subject matter, 
and be sufficient to permit the custo-
dian to locate it with a reasonable 
amount of effort. The request may 
state the maximum amount of fees for 
which the requester is willing to accept 
liability without prior notice. See 
paragraph (f)(2) of § 265.8. If no amount 
is stated, the requester will be deemed 
willing to accept liability for fees not 
to exceed $25. 

(2) To whom submitted. A request shall 
be submitted to the custodian of the 
requested record. If the location of the 
record is not known, inquiry should be 
directed to the Manager, Records Of-
fice, U.S. Postal Service, 475 L’Enfant 
Plaza, SW., Washington, DC 20260, tele-
phone (202) 268–2608. If a request is sub-
mitted to a facility other than that at 
which the record is maintained, it shall 
be promptly transmitted to the appro-
priate custodian with a copy of the 
transmittal furnished to the requester. 
A request which is not initially sub-
mitted to the appropriate custodian 
shall be deemed to have been received 
by the Postal Service for purposes of 
computing the time for response is ac-
cordance with § 265.7(b) at the time 
that it is actually received by the ap-
propriate custodian. If a request seeks 
records maintained at two or more fa-
cilities, the custodian shall be deemed 
to be the next senior common super-
visor of the heads of the facilities, e.g., 
district manager, area vice president. 
The Records Office is deemed to be the 
custodian, for purposes of this part, in 
all instances in which a request is for a 
listing of postal employees. See 
§ 265.6(a)(6). 

(3) Reasons for request. In view of the 
possibility that some or all of the 
records may be exempt from manda-
tory disclosure, the requester may 
state any reasons why the record 
should nevertheless be made available 
to him even if exempt. 

(4) Request for waiver of fees. The re-
quester may ask that fees or the ad-
vance payment of fees be waived in 

whole or in part. A fee waiver request 
shall indicate how the information will 
be used; to whom it will be provided; 
whether the requester intends to use 
the information for resale at a fee 
above actual cost; any personal or com-
mercial benefit that the requester ex-
pects as a result of disclosure; in what 
manner the general public will benefit 
from disclosure; and information as to 
the intended user’s identity, qualifica-
tions, expertise in the subject area, and 
ability and intention to disseminate 
the information to the public. (See 
§ 265.9(g)(3).) 

(5) Categorical requests. A request for 
all or substantially all of the records 
within a specific category will be 
deemed a reasonable description of 
those records only if it is possible, 
without further information, to deter-
mine which particular records are 
sought. See paragraph (b)(3) of this sec-
tion concerning the providing of addi-
tional information. 

(6) Request for records located at nu-
merous facilities. A request for records 
which are, or may be, located at all or 
a substantial number of post offices or 
other postal facilities will be deemed 
to be a reasonable description only of 
such of those records as are maintained 
at the post office or other facility to 
which the request is submitted, and of 
those records maintained at any other 
post offices or facilities specifically 
identified in the request. See paragraph 
(a)(2) of this section concerning the 
custodian of records of two or more fa-
cilities. 

(b) Responsibilities of the custodian. (1) 
The custodian of the requested record 
is the person responsible for deter-
mining whether to comply with or to 
deny the request. A custodian who is 
not an Officer as defined in § 221.8 of 
this chapter, however, should not deny 
a request until he has obtained the ad-
vice of Chief Field Counsel. If denial of 
a request appears necessary, the custo-
dian should seek advice as soon as pos-
sible after receipt of the request so as 
to provide adequate time for legal re-
view. Denial must be made in accord-
ance with paragraph (d) of this section. 

(2) The custodian shall make the de-
termination whether to release or deny 
the record(s) within 20 working days 
(i.e., exclusive of Saturdays, Sundays, 
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and holidays) of receiving the request, 
and more rapidly if feasible. The custo-
dian and the requester may, by mutual 
agreement, preferably in writing, es-
tablish a different response period. 

(3) If a requested record cannot be lo-
cated from the information supplied, 
the requester should be given an oppor-
tunity to supply additional informa-
tion and, if feasible, to confer with the 
custodian or his/her representative, in 
an attempt to provide a reasonable de-
scription of the records sought. If addi-
tional information is furnished, the re-
quest will be deemed to have been re-
ceived by the custodian when sufficient 
additional information to identify and 
locate the record with a reasonable 
amount of effort has been received. 

(4) The custodian shall make reason-
able efforts to search for the records in 
electronic form or format, except when 
such efforts would significantly inter-
fere with the operation of the auto-
mated information system. 

(5) The 20 working day response pe-
riod allowed in paragraph (b)(2) of this 
section may be extended by the custo-
dian, after consultation with Chief 
Field Counsel or with the General 
Counsel if the custodian is at Head-
quarters, for a period not to exceed an 
additional 10 working days, except as 
provided in paragraph (b)(7) of this sec-
tion, when, and to the extent, reason-
ably necessary to permit the proper 
processing of a particular request, 
under one or more of the following un-
usual circumstances: 

(i) The request requires a search for 
and collection of records from a facil-
ity other than that processing the re-
quest. 

(ii) The request requires the search 
for, and collection and appropriate ex-
amination of, a voluminous amount of 
separate and distinct records. 

(iii) The request requires consulta-
tion: 

(A) With another agency having a 
substantial interest in the determina-
tion of whether to comply with the re-
quest or 

(B) Among two or more components 
of the Postal Service having substan-
tial subject matter interest in the de-
termination of whether to comply with 
the request. 

(6) When the custodian finds that the 
additional time is required, he shall ac-
knowledge the request in writing with-
in the initial 20-day response period, 
state the reason for the delay, and indi-
cate the date on which a decision as to 
disclosure is expected. 

(7) If a request cannot be processed 
within the additional time provided by 
paragraph (b)(5) of this section, in spite 
of the exercise of due diligence, the 
custodian shall notify the requester of 
the exceptional circumstances pre-
venting timely compliance and of the 
date by which it is expected that the 
determination will be made. The custo-
dian also shall provide the requester an 
opportunity to limit the scope of the 
request so that it may be processed 
within the extended time limit, or an 
opportunity to arrange with the custo-
dian an alternative time frame for 
processing the request or a modified re-
quest. The custodian shall nonetheless 
make a determination on the request 
as promptly as possible. 

(8) If a requested record is known to 
have been destroyed, disposed of, or 
otherwise not to exist, the requester 
shall be so notified. 

(c) Compliance with request upon af-
firmative determination by custodian. (1) 
When a requested record has been iden-
tified and is to be disclosed in whole or 
in part, the custodian shall ensure that 
the record is made available promptly 
and shall immediately notify the re-
quester where and when and under 
what reasonable conditions, if any, in-
cluding the payment of fees, the record 
will be available for inspection or cop-
ies will be available. Postal Service 
records will normally be available for 
inspection and copying during regular 
business hours at the postal facilities 
at which they are maintained. The cus-
todian may, however, designate other 
reasonable locations and times for in-
spection and copying of some or all of 
the records within his custody. 

(2) Any fees authorized or required to 
be paid in advance by § 265.9(f)(3) shall 
be paid by the requester before the 
record is made available or a copy is 
furnished unless payment is waived or 
deferred pursuant to § 265.9(g). 

(3) A custodian complying with a re-
quest may designate a representative 
to monitor any inspection or copying. 
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(d) Denial of request. (1) A reply deny-
ing a request in whole or in part shall 
be in writing, signed by the custodian 
or his designee, and shall include: 

(i) A statement of the reason for, or 
justification of, the denial (e.g., 
records personal in nature), including, 
if applicable, a reference to the provi-
sion or provisions of § 265.6 authorizing 
the withholding of the record and a 
brief explanation of how each provision 
applies to the records requested. 

(ii) If entire records or pages are 
withheld, a reasonable estimate of the 
number of records or pages, unless pro-
viding such estimate would harm an in-
terest protected by the exemption re-
lied upon. 

(iii) A statement of the right to ap-
peal and of the appeal procedure within 
the Postal Service (described in para-
graph (e) of this section). 

(2) The custodian is ordinarily the 
person responsible for the denial of the 
request. If the denial of a particular re-
quest has been directed by higher au-
thority, however, the name and title or 
position of the person directing the de-
nial shall be given in the reply to the 
requester in place of the custodian as 
the person responsible for the denial, 
and a copy of the denial shall be sent 
to that person. 

(3) When information is deleted from 
a record that is disclosed in part, the 
custodian shall indicate, on the re-
leased portion of the record, the 
amount of information deleted, unless 
including that indication would harm 
an interest protected by the exemption 
relied on. The indication must appear, 
if technically feasible, at the place in 
the record where such deletion is made. 

(e) Appeal procedure. (1) If a request 
to inspect or to copy a record, or a re-
quest for expedited processing of the 
request, is denied, in whole or in part, 
if no determination is made within the 
period prescribed by this section, or if 
a request for waiver of fees is not 
granted, the requester may appeal to 
the General Counsel, U.S. Postal Serv-
ice, Washington, DC 20260–1100. 

(2) The requester shall submit his ap-
peal in writing within 30 days of the 
date of the denial or of the other action 
complained of, or within a reasonable 
time if the appeal is from a failure of 
the custodian to act. The General 

Counsel may, in his discretion, con-
sider late appeals. 

(3) In the event of the denial of a re-
quest or of other action or failure to 
act on the part of a custodian from 
which no appeal is taken, the General 
Counsel may, if he considers that there 
is doubt as to the correctness of the 
custodian’s action or failure to act, re-
view the action or failure to act as 
though an appeal pursuant to this sec-
tion had been taken. 

(4) A letter of appeal should include, 
as applicable: 

(i) A copy of the request, of any noti-
fication of denial or other action, and 
of any other related correspondence; 

(ii) A statement of the action, or fail-
ure to act, from which the appeal is 
taken; 

(iii) A statement of the reasons why 
the requester believes the action or 
failure to act is erroneous; and 

(iv) A statement of the relief sought. 
(f) Action on appeals. (1) The decision 

of the General Counsel or his designee 
constitutes the final decision of the 
Postal Service on the right of the re-
quester to inspect or copy a record, or 
to expedited processing of the request, 
as appropriate. The General Counsel 
will give prompt consideration to an 
appeal for expedited processing of a re-
quest. All other decisions normally will 
be made within 20 working days from 
the time of the receipt by the General 
Counsel. The 20-day response period 
may be extended by the General Coun-
sel or his designee for a period not to 
exceed an additional 10 working days 
when reasonably necessary to permit 
the proper consideration of an appeal, 
under one or more of the unusual cir-
cumstances set forth in paragraph 
(b)(5) of this section. The aggregate 
number of additional working days uti-
lized pursuant to this paragraph (f)(1) 
and paragraph (b) of this section, how-
ever, may not exceed 10. 

(2) The decision on the appeal shall 
be in writing. If the decision sustains a 
denial of a record, in whole or in part, 
or if it denies expedited processing, it 
shall state the justification therefor 
and shall inform the requester of his 
right to judicial review. In the case of 
records withheld, the decision also 
shall specify any exemption or exemp-
tions relied on and the manner in 
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which they apply to the record, or por-
tion thereof, withheld. 

(3) If not prohibited by or under law, 
the General Counsel or his designee 
may direct the disclosure of a record 
even though its disclosure is not re-
quired by law or regulation. 

(g) Expedited processing—(1) Criteria. A 
request for expedited processing of a 
request for records shall be granted 
when the requester demonstrates com-
pelling need. For purposes of this para-
graph, ‘‘compelling need’’ exists if: 

(i) Failure of the requester to obtain 
the records on an expedited basis could 
reasonably be expected to pose an im-
minent threat to the life or physical 
safety of an individual or; 

(ii) In the case of a request made by 
a person primarily engaged in dissemi-
nating information, there is an ur-
gency to inform the public concerning 
actual or alleged federal government 
activity. 

(2) Request. A request for expedited 
processing shall be directed in writing 
to the records custodian. The requester 
must provide information in sufficient 
detail to demonstrate compelling need 
for the records and certify this state-
ment to be true and correct to the best 
of the requester’s knowledge and belief. 
The custodian may waive the formality 
of certification when deemed appro-
priate. 

(3) Determination. The records custo-
dian shall make a determination of 
whether to provide expedited proc-
essing and notify the requester within 
ten days after the date of the request 
for expedited processing. If the request 
is granted, the records custodian shall 
process the request for records as soon 
as practicable. If the request for expe-
dited processing is denied, the written 
response will include the procedures at 
paragraph (d) of this section for appeal-
ing the denial. 

[40 FR 7331, Feb. 19, 1975, as amended at 45 
FR 44271, July 1, 1980; 47 FR 20304, May 12, 
1982; 51 FR 26386, July 23, 1986; 52 FR 13668, 
Apr. 24, 1987; 60 FR 57345, Nov. 15, 1995; 62 FR 
64282, Dec. 5, 1997; 63 FR 6482, Feb. 9, 1998; 64 
FR 41290, July 30, 1999; 68 FR 56559, Oct. 1, 
2003; 69 FR 34935, June 23, 2004] 

§ 265.8 Business information; proce-
dures for predisclosure notification 
to submitters. 

(a) In general. This section provides a 
procedure by which persons submitting 
business information to the Postal 
Service can request that the informa-
tion not be disclosed pursuant to a re-
quest under the Freedom of Informa-
tion Act. This section does not affect 
the Postal Service’s right, authority, 
or obligation to disclose information in 
any other context, nor is it intended to 
create any right or benefit, substantive 
or procedural, enforceable at law by a 
party against the Postal Service, its of-
ficers, or any person. Existing rights of 
submitters are also unaffected. For 
purposes of this section, the following 
definitions apply: 

(1) Business information means com-
mercial or financial information pro-
vided directly or indirectly to the Post-
al Service by a submitter that argu-
ably is protected from disclosure under 
Exemption 4 of the Freedom of Infor-
mation Act, 5 U.S.C. 552(b)(4), which is 
restated in § 265.6(b)(2). 

(2) Submitter means any person or en-
tity who provides business informa-
tion, directly or indirectly, to the 
Postal Service. The term includes, but 
is not limited to, corporations, state 
governments, and foreign governments. 

(b) Notice to submitters. (1) The custo-
dian shall, to the extent permitted by 
law, provide a submitter with prompt 
written notice of a Freedom of Infor-
mation Act request for the submitter’s 
business information whenever re-
quired under paragraph (c) of this sec-
tion, except as provided in paragraph 
(d) of this section, in order to afford 
the submitter an opportunity to object 
to disclosure pursuant to paragraph (f) 
of this section. Such written notice 
shall either describe the exact nature 
of the business information requested 
or provide copies of the records or por-
tions of records containing the busi-
ness information. In the case of an ad-
ministrative appeal, the General Coun-
sel shall be responsible for providing 
such notification as may be appro-
priate under this section. 

(2) When notice is given to a sub-
mitter under paragraph (b)(1) of this 
section, the requester also shall be no-
tified that notice and an opportunity 
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to object are being provided to the sub-
mitter pursuant to this section. 

(c) When notice is required. Notice 
shall be given to a submitter whenever: 

(1) The submitter has in good faith 
designated the information as informa-
tion deemed protected from disclosure 
under Exemption 4, in accordance with 
the procedure described in paragraph 
(e) of this section; or 

(2) In the opinion of the custodian, or 
of the General Counsel in the case of an 
administrative appeal, it is likely that 
disclosure of the information would re-
sult in competitive harm to the sub-
mitter. 

(d) Exceptions to notice requirements. 
The notice requirements of paragraph 
(b) of this section shall not apply if: 

(1) The Postal Service determines 
without reference to the submitter 
that the information will not be dis-
closed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law (other than the Free-
dom of Information Act, 5 U.S.C. 552); 
or 

(4) Disclosure of the particular kind 
of information is required by a Postal 
Service regulation, except that, in such 
case, advance written notice of a deci-
sion to disclose shall be provided to the 
submitter if the submitter had pro-
vided written justification for protec-
tion of the information under Exemp-
tion 4 at the time of submission or a 
reasonable time thereafter. 

(e) Procedure for designating business 
information at the time of its submission. 
(1) Submitters of business information 
shall use good-faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-
sonable time thereafter, those portions 
of their submissions which they deem 
to be protected from disclosure under 
Exemption 4. Each record, or portion 
thereof, to be so designated, shall be 
clearly marked with a suitable legend 
such as Privileged Business Informa-
tion—Do Not Release. When the des-
ignated records contain some informa-
tion for which an exemption is not 
claimed, the submitter shall clearly in-
dicate the portions for which protec-
tion is sought. 

(2) At the time a designation is made 
pursuant to paragraph (e)(1) of this sec-
tion, the submitter shall furnish the 
Postal Service with the name, title, ad-
dress and telephone number of the per-
son or persons to be contacted for the 
purpose of the notification described in 
paragraph (b) of this section. 

(3) Submitters who provide to a post-
al facility business information on a 
recurring basis and in substantially 
identical form may use the following 
simplified process: The first submission 
will provide in full the information re-
quired in paragraphs (e)(1) and (2) of 
this section; shall identify the type of 
information, e.g., PS Form 3602, to 
which it is intended to apply; and shall 
state that it is intended to serve as a 
designation for all of the information 
of this type that is submitted to the 
particular facility. Thereafter when 
providing this type of information, the 
submitter need only mark a submission 
with a reference to the designation, 
e.g., Privileged: see letter of 4–1–91. By 
written agreement with the head of the 
facility, even this marking may be dis-
pensed with if it is not necessary to 
alert postal employees at that facility 
of the claim of exemption. 

(4) A designation made pursuant to 
paragraph (e) of this section shall be 
deemed to have expired ten years after 
the date the records were submitted 
unless the submitter requests, and pro-
vides reasonable justification for, a 
designation period of greater duration. 

(5) The Postal Service will not deter-
mine the validity of any request for 
confidential treatment until a request 
for disclosure of the information is re-
ceived. 

(f) Opportunity to object to disclosure. 
Through the notice described in para-
graph (b) of this section, the submitter 
shall be afforded a reasonable period of 
time within which to provide the Post-
al Service with a detailed written 
statement of any objection to disclo-
sure. Such statement shall specify all 
grounds for withholding any of the in-
formation under any exemption of the 
Freedom of Information Act and, in the 
case of Exemption 4, shall demonstrate 
why the information is contended to be 
a trade secret or commercial or finan-
cial information that is privileged or 
confidential. Whenever possible, the 
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submitter’s claim of confidentiality 
should be supported by a statement or 
certification by an officer or author-
ized representative of the submitter 
that the information in question is in 
fact confidential, has not been dis-
closed to the public by the submitter, 
and is not routinely available to the 
public from other sources. Information 
provided by a submitter pursuant to 
this paragraph may itself be subject to 
disclosure under the FOIA. 

(g) Determination that confidential 
treatment is warranted. If the custodian 
determines that confidential treatment 
is warranted for any part of the re-
quested records, he shall inform the re-
quester in writing in accordance with 
the procedures set out in § 265.7(d) of 
this chapter, and shall advise the re-
quester of the right to appeal. A copy 
of the letter of denial shall also be pro-
vided to the submitter of the records in 
any case in which the submitter had 
been notified of the request pursuant 
to paragraph (c) of this section. 

(h) Notice of intent to disclose. The cus-
todian, in the case of an initial request, 
or the General Counsel, in the case of 
an appeal, shall consider carefully a 
submitter’s objections and specific 
grounds for nondisclosure prior to de-
termining whether to disclose business 
information. In the event of a decision 
to disclose business information over 
the objection of the submitter, the sub-
mitter shall be furnished a written no-
tice which shall include: 

(1) A description of the business in-
formation to be disclosed; 

(2) A statement of the reasons for 
which the submitter’s disclosure objec-
tions were not sustained; and 

(3) The specific date upon which dis-
closure will occur. Such notice of in-
tent to disclose shall be forwarded to 
the submitter a reasonable number of 
days prior to the specified disclosure 
date and the requester shall be notified 
likewise. 

(i) Notice of FOIA lawsuit. Whenever a 
requester brings suit seeking to compel 
disclosure of business information, the 
General Counsel shall promptly notify 
the submitter. 

[56 FR 56934, Nov. 7, 1991] 

§ 265.9 Schedule of fees. 

(a) Policy. The purpose of this section 
is to establish fair and equitable fees to 
permit the furnishing of records to 
members of the public while recovering 
the full allowable direct costs incurred 
by the Postal Service. The Postal Serv-
ice will use the most efficient and least 
costly methods available to it when 
complying with requests for records. 

(b) Standard rates—(1) Record retrieval. 
Searches may be done manually or by 
computer using existing programming. 

(i) Manual search. The fee for a man-
ual search is $32 per hour (fractions of 
an hour are rounded to the nearest half 
hour). 

(ii) Computer search. The fee for re-
trieving data by computer is the actual 
direct cost of the retrieval, including 
computer search time, and personnel 
cost in effect at the time that the re-
trieval services are performed. The fees 
are subject to periodic revision. A copy 
of the fees are included within the pub-
lic index. (See appendix A.) 

(2) Duplication. (i) Except where oth-
erwise specifically provided in postal 
regulations, the fee for duplicating any 
record or publication is $.15 per page. 

(ii) The Postal Service may at its dis-
cretion make coin-operated copy ma-
chines available at any location or oth-
erwise give the requester the oppor-
tunity to make copies of Postal Service 
records at his own expense. Unless au-
thorized by the Records Office, how-
ever, no off-site copying shall be per-
mitted of records which, if lost, could 
not be replaced without inconvenience 
to the Postal Service. 

(iii) The Postal Service will normally 
furnish only one copy of any record. If 
duplicate copies are furnished at the 
request of the requester, the $.15 per- 
page fee shall be charged for each copy 
of each duplicate page without regard 
to whether the requester is eligible for 
free copies pursuant to paragraph (c) or 
(g) of this section. At his or her discre-
tion, when it is reasonably necessary 
because of a lack of adequate copying 
facilities or other circumstances, the 
custodian may make the requested 
record available to the requester for in-
spection under reasonable conditions 
and need not furnish a copy thereof. 
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(3) Review. The fee for reviewing 
records located in response to a com-
mercial use request is $32 per hour 
(fractions of an hour are rounded to the 
nearest half hour). Only requesters who 
are seeking documents for commercial 
use may be charged for review. ‘‘Re-
view’’ is defined in paragraph (h)(4) of 
this section; ‘‘commercial use’’ is de-
fined in paragraph (h)(5) of this section. 

(4) Micrographics. Paragraphs (b) (1), 
(2) and (3) of this section also apply to 
information stored within micro-
graphic systems. 

(c) Four categories of fees to be charged. 
For the purpose of assessing fees under 
this section, a requester shall be classi-
fied into one of four categories: com-
mercial use requesters; educational and 
noncommercial scientific institutions; 
representatives of the news media; and 
all other requesters. Requesters in each 
category must reasonably describe the 
records sought. Fees shall be charged 
requesters in each category in accord-
ance with the following. 

(1) Commercial use requesters. Fees 
shall be charged to recover the full di-
rect costs of search, review and dupli-
cation in accordance with the rates 
prescribed in paragraphs (b) (1) through 
(3) of this section, subject only to the 
general waiver set out in paragraph 
(g)(1) of this section. The term ‘‘com-
mercial use request’’ is defined in para-
graph (h)(5). 

(2) Educational and noncommercial sci-
entific institutions. Fees shall be 
charged only for duplication in accord-
ance with paragraph (b)(2) of this sec-
tion, except that the first 100 pages fur-
nished in response to a particular re-
quest shall be furnished without 
charge. (See also the general waiver 
provision in paragraph (g)(1) of this 
section.) To be eligible for the reduc-
tion of fees applicable to this category, 
the requester must show that the re-
quest is being made as authorized by 
and under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use, but are 
sought in furtherance of scholarly or 
scientific research. These institutions 
are defined in paragraphs (h)(6) and 
(h)(7) of this section, respectively. 

(3) Representatives of the news media. 
Fees shall be charged only for duplica-
tion in accordance with paragraph 

(b)(2) of this section, except that the 
first 100 pages furnished in response to 
a particular request shall be furnished 
without charge. (See also the general 
waiver provision in paragraph (g)(1) of 
this section.) To be eligible for the re-
duction of fees applicable to this cat-
egory, the requester must meet the cri-
teria in paragraph (h)(8) of this section, 
and the request must not be made for a 
commercial use. 

(4) All other requesters. Fees shall be 
charged for search and duplication in 
accordance with paragraphs (b) (1) and 
(2) of this section, except that the first 
100 pages of duplication and the first 
two hours of search time shall be fur-
nished without charge. (See also para-
graphs (g)(1) and (g)(2) of this section.) 

(d) Aggregating requests. When the 
custodian reasonably believes that a 
requester is attempting to break a re-
quest down into a series of requests in 
order to evade the assessment of fees, 
the custodian may aggregate the re-
quests and charge accordingly. The 
custodian shall not aggregate multiple 
requests when the requests pertain to 
unrelated subject matter. Requests 
made by more than one requester may 
be aggregated only when the custodian 
has a concrete basis on which to con-
clude that the requesters are acting in 
concert specifically to avoid payment 
of fees. 

(e) Other costs—(1) Publications. Publi-
cations and other printed materials 
may, to the extent that they are avail-
able in sufficient quantity, be made 
available at the established price, if 
any, or at cost to the Postal Service. 
Fees established for printed materials 
pursuant to laws, other than the Free-
dom of Information Act, that specifi-
cally provide for the setting of fees for 
particular types of records are not sub-
ject to waiver or reduction under this 
section. 

(2) Other charges. When a response to 
a request requires services or materials 
other than the common one listed in 
paragraph (b) of this section, the direct 
cost of such services or materials to 
the Postal Service may be charged, but 
only if the requester has been notified 
of the nature and estimated amount of 
such cost before it is incurred. 
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(f) Advance notice and payment of 
fees—(1) Liability and payment. The re-
quester is responsible, subject to limi-
tations on liability provided by this 
section, for the payment of all fees for 
services resulting from his request, 
even if responsive records are not lo-
cated or are determined to be exempt 
from disclosure. Checks in payment of 
fees should be made payable to ‘‘U.S. 
Postal Service.’’ 

(2) Advance notice. To protect mem-
bers of the public from unwittingly in-
curring liability for unexpectedly large 
fees, the custodian shall notify the re-
quester if the estimated cost is ex-
pected to exceed $25. When search fees 
are expected to exceed $25, but it can-
not be determined in advance whether 
any records will be located or made 
available, the custodian shall notify 
the requester of the estimated amount 
and of the responsibility to pay search 
fees even through records are not lo-
cated or are determined to be exempt 
from disclosure. The notification shall 
be transmitted as soon as possible after 
physical receipt of the request, giving 
the best estimate then available. It 
shall include a brief explanatory state-
ment of the nature and extent of the 
services upon which the estimate is 
based and shall offer the requester an 
opportunity to confer with the custo-
dian or his representative in an at-
tempt to reformulate the request so as 
to meet his needs at lower cost. The 
time period for responding to the re-
quest shall not run during the interval 
between the date such notification is 
transmitted and the date of receipt of 
the requester’s agreement to bear the 
cost. No notification is required if the 
request specifically states that what-
ever cost is involved is acceptable or is 
acceptable up to a specified amount 
that covers estimated costs or if pay-
ment of all fees in excess of $25 has 
been waived. 

(3) Advance payment. Advance pay-
ment of fees shall not be required, ex-
cept: (i) When it is estimated that the 
fees chargeable under this section are 
likely to exceed $250. If the requester 
has a history of prompt payment of 
FOIA fees, the custodian shall notify 
the requester of the likely cost and ob-
tain satisfactory assurance of full pay-
ment before commencing work on the 

request. If the requester has no history 
of payment, the custodian may require 
an advance payment of an amount up 
to the full estimated charge before 
commencing work on the request. 

(ii) When a requester has previously 
failed to pay a fee in a timely fashion 
(i.e., within 30 days of the date of the 
billing), the requester shall be required 
to pay the full amount owed, and to 
make an advance payment of the full 
amount of the estimated fee before 
processing will begin on a new or pend-
ing request. 

(iii) When advance payment is re-
quired under paragraphs (f)(3)(i) or (ii) 
of this section, the time periods for re-
sponding to the initial request or to an 
appeal shall not run during the inter-
val between the date that notice of the 
requirement is transmitted and the 
date that the required payment or as-
surance of payment is received. 

(g) Restrictions on assessing fees—(1) 
General waiver. No fees shall be charged 
to any requester if they would amount, 
in the aggregate, for a request or a se-
ries of related requests, to $10 or less. 
When the fees for the first 100 pages or 
the first two hours of search time are 
excludable under paragraph (c) of this 
section, additional costs will not be as-
sessed unless they exceed $10. 

(2) Certain fees not charged—(i) All re-
quests except those for commercial use. 
Fees shall not be charged for the first 
100 pages of duplication and the first 
two hours of search time except when 
the request is for a commercial use as 
defined in paragraph (h)(5) of this sec-
tion. When search is done by computer, 
the fees to be excluded for the first two 
hours of search time shall be deter-
mined on the basis of fee for computer 
searches then in effect. (See appendix 
A.) Assessment of search fees will begin 
at the point when the cost of the 
search (including the cost of personnel 
and computer processing time) reaches 
the equivalent dollar amount of per-
sonnel fees for 2 hours. 

(ii) Requests of educational and non-
commercial scientific institutions, and 
representatives of the news media. Fees 
shall not be charged for time spent 
searching for records in response to re-
quests submitted by educational and 
noncommercial scientific institutions 
or representatives of the news media. 

VerDate Mar<15>2010 17:20 Aug 10, 2012 Jkt 226145 PO 00000 Frm 00135 Fmt 8010 Sfmt 8010 Q:\39\39V1.TXT ofr150 PsN: PC150



126 

39 CFR Ch. I (7–1–12 Edition) § 265.9 

(3) Public interest waiver. The custo-
dian shall waive a fee, in whole or in 
part, and any requirement for advance 
payment of such a fee, when he deter-
mines that furnishing the records is 
deemed to be in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the federal 
government, and is not primarily in 
the commercial interest of the re-
quester. This waiver may be granted 
notwithstanding the applicability of 
other fee reductions prescribed by this 
section for requesters in certain cat-
egories. In determining whether disclo-
sure is in the public interest for the 
purposes of this waiver, the following 
factors may be considered: 

(i) The relation of the records to the 
operations or activities of the Postal 
Services; 

(ii) The informative value of the in-
formation to be disclosed; 

(iii) Any contribution to an under-
standing of the subject by the general 
public likely to result from disclosure; 

(iv) The significance of that con-
tribution to the public understanding 
of the subject; 

(v) The nature of the requester’s per-
sonal interest, if any, in the disclosure 
requested; and 

(vi) Whether the disclosure would be 
primarily in the requester’s commer-
cial interest. 

(4) Waiver by officer. Any officer of 
the Postal Service, as defined in § 221.8, 
his designee, or the Manager, Records 
Office may waive in whole or in part 
any fee required by this part or the re-
quirement for advance payment of any 
fee. 

(5) Fee for other services. Waivers do 
not apply for fees for address correc-
tion services performed in accordance 
with section R900 of the Domestic Mail 
Manual. 

(h) Definitions. As used in this sec-
tion, the term: 

(1) Direct costs include expenditures 
actually incurred in searching for and 
duplicating (and in the case of com-
mercial requesters, reviewing) docu-
ments to respond to a FOIA request. 
Direct costs include, for example, the 
salary of the employee performing 
work (the basic rate of pay for the em-
ployee plus a factor to cover benefits) 

and the cost of operating duplicating 
machinery. Not included in direct costs 
are overhead expenses such as costs of 
space, and heating or lighting the facil-
ity in which the records are stored. 

(2) Search includes all time spent 
looking for material that is responsive 
to a request, including page-by-page or 
line-by-line identification of material 
within documents. Searches may be 
done manually or by computer using 
existing programming. A line-by-line 
search will be conducted only when 
necessary to determine whether the 
document contains responsive informa-
tion and will not be employed in those 
instances in which duplication of the 
entire document would be the less ex-
pensive and quicker method of com-
plying with a request. Search does not 
include review of material to deter-
mine whether the material is exempt 
from disclosure (see paragraph (h)(4) of 
this section). 

(3) Duplication refers to the process of 
making a copy of a document nec-
essary to respond to a FOIA request. 
Such copies can take the form of paper 
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk), 
among others. The copy provided must 
be in a form that is reasonably usable 
by requesters. 

(4) Review refers to the process of ex-
amining documents located in response 
to a request that is for a commercial 
use (see paragraph (h)(5) of this sec-
tion) to determine whether any portion 
of any document located is exempt 
from mandatory disclosure. It also in-
cludes processing any documents for 
disclosure, e.g., doing all that is nec-
essary to excise them and otherwise 
prepare them for release. Review does 
not include time spent resolving gen-
eral legal or policy issues regarding the 
application of exemptions. Charges 
may be assessed only for the initial re-
view, i.e., the first time the applica-
bility of a specific exemption is ana-
lyzed. Costs for a subsequent review 
are properly assessable only when a 
record or portion of a record withheld 
solely on the basis of an exemption 
later determined not to apply must be 
reviewed again to determine the appli-
cability of other exemptions not pre-
viously considered. 
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(5) Commercial use request refers to a 
request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. In determining whether a re-
quest properly belongs in this cat-
egory, the Postal Service will look to 
the use to which the requester will put 
the documents requested. If the use is 
not clear from the request itself, or if 
there is reasonable cause to doubt the 
requester’s stated use, the custodian 
shall seek additional clarification from 
the requester before assigning the re-
quest to this category. 

(6) Educational institution refers to a 
pre-school, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. 

(7) Noncommercial scientific institution 
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis as that 
term is defined in paragraph (h)(5) of 
this section, and which is operated 
solely for the purpose of conducting 
scientific research the results of which 
are not intended to promote any par-
ticular product or industry. 

(8) Representative of the news media re-
fers to any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Requests by 
news organizations for information 
that will be used for the furtherance of 
the organization’s commercial inter-
ests, rather than for the dissemination 
of news to the public, shall be consid-
ered commercial use requests. Exam-
ples of news media entities include tel-
evision or radio stations broadcasting 
to the public at large, and publishers of 
periodicals (but only in those instances 
when they can qualify as disseminators 
of ‘‘news’’) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive. A 

‘‘freelance’’ journalist will be regarded 
as a representative of the news media if 
he can demonstrate a solid basis for ex-
pecting publication through a news or-
ganization, even though not actually 
employed by it. This may be dem-
onstrated either by a publication con-
tract with the news organization or by 
the past publication record of the re-
quester. 

[52 FR 13668, Apr. 24, 1987, as amended at 53 
FR 49983, Dec. 13, 1988; 54 FR 7417, Feb. 21, 
1989. Redesignated at 56 FR 56934, Nov. 7, 
1991, and amended at 56 FR 57805, Nov. 14, 
1991; 59 FR 11550, Mar. 11, 1994; 60 FR 57345, 
Nov. 15, 1995; 64 FR 41290, July 30, 1999; 68 FR 
56559, Oct. 1, 2003; 69 FR 34935, June 23, 2004] 

§ 265.10 Annual report. 

A report concerning the administra-
tion of the Freedom of Information Act 
and this part will be submitted to the 
Attorney General of the United States 
on or before February 1 of each year, 
with the first such report, for fiscal 
year 1998, due on or before February 1, 
1999. Data for the report will be col-
lected on the basis of fiscal year that 
begins on October 1 of each year. The 
Attorney General, in consultation with 
the Director, Office of Management 
and Budget, will prescribe the form and 
content of the report. The report will 
be made available to the public at the 
headquarters Library and on the Postal 
Service’s world wide web site at http:// 
www.usps.com/foia. 

[63 FR 6483, Feb. 9, 1998, as amended at 68 FR 
56559, Oct. 1, 2003] 

§ 265.11 Compliance with subpoena 
duces tecum, court orders, and 
summonses. 

(a) Compliance with subpoena duces 
tecum. (1) Except as required by Part 
262, produce other records of the Postal 
Service only in compliance with a sub-
poena duces tecum or appropriate 
court order. 

(2) Time, leave, and payroll records of 
postal employees are subject to produc-
tion when a subpoena duces tecum or 
appropriate court order has been prop-
erly served. The custodian of the 
records may designate a postal em-
ployee to present the records. The pres-
entation by a designee rather than the 
employee named in the subpoena or 
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court order must meet with the ap-
proval of the attorneys for each side. In 
addition, such records may be released 
if authorized in writing by the em-
ployee. 

(3) If the subpoena involves a job-con-
nected injury, the records are under 
the exclusive jurisdiction of the Office 
of Workers’ Compensation Programs, 
Department of Labor. Requests for au-
thorization to produce these records 
shall be addressed to: Office of Work-
ers’ Compensation Programs, U.S. De-
partment of Labor, Washington, DC 
20210–0001. Also notify the attorney re-
sponsible for the issuance of the sub-
poena or court order. 

(4) Employee medical records are pri-
marily under the exclusive jurisdiction 
of the U.S. Civil Service Commission. 
The Commission has delegated author-
ity to the Postal Service and to the 
Commission’s Regional Directors to re-
lease medical information, in response 
to proper requests and upon competent 
medical advice, in accordance with the 
following criteria: 

(i) Except in response to a subpoena 
or court order, do not release any med-
ical information about an employee to 
any non-Federal entity or individual 
without authorization from the em-
ployee. 

(ii) With authorization from the em-
ployee, the Area, Information Systems 
Service Center, or Chief Field Counsel 
will respond as follows to a request 
from a non-Federal source for medical 
information: 

(a) If, in the opinion of a Federal 
medical officer, the medical informa-
tion indicates the existence of a malig-
nancy, a mental condition, or other 
condition about which a prudent physi-
cian would hesitate to inform a person 
suffering from such a condition as to 
its exact nature and probable outcome, 
do not release the medical information 
to the employee or to any individual 
designated by him, except to a physi-
cian, designated by the employee in 
writing. If a subpoena or court order 
was issued, the responding official shall 
caution the moving party as to the pos-
sible dangers involved if the medical 
information is divulged. 

(b) If, in the opinion of a Federal 
medical officer, the medical informa-
tion does not indicate the presence of 

any condition which would cause a pru-
dent physician to hesitate to inform a 
person of the exact nature and probable 
outcome of his condition, release it in 
response to a subpoena or court order, 
or to the employee or to any person, 
firm, or organization he authorizes in 
writing. 

(c) If a Federal medical officer is not 
available, refer the request to the Civil 
Service Commission regional office 
with the medical certificates or other 
medical reports concerned. 

(5) Do not release any records con-
taining information as to the employ-
ee’s security or loyalty. 

(6) Honor subpoenas or court orders 
only when disclosure is authorized. 

(7) When authorized to comply with a 
subpoena duces tecum, do not leave the 
original records with the court. 

(b) [Reserved] 

[40 FR 7331, Feb. 19, 1975, as amended at 51 
FR 26386, July 23, 1986; 56 FR 55824, Oct. 30, 
1991. Redesignated at 56 FR 56934, Nov. 7, 
1991; 60 FR 36712, July 18, 1995; 60 FR 57345, 
Nov. 15, 1995] 

§ 265.12 Demands for testimony or 
records in certain legal pro-
ceedings. 

(a) Scope and applicability of this sec-
tion. (1) This section establishes proce-
dures to be followed if the Postal Serv-
ice or any Postal Service employee re-
ceives a demand for testimony con-
cerning or disclosure of: 

(i) Records contained in the files of 
the Postal Service; 

(ii) Information relating to records 
contained in the files of the Postal 
Service; or 

(iii) Information or records acquired 
or produced by the employee in the 
course of his or her official duties or 
because of the employee’s official sta-
tus. 

(2) This section does not create any 
right or benefit, substantive or proce-
dural, enforceable by any person 
against the Postal Service. 

(3) This section does not apply to any 
of the following: 

(i) Any legal proceeding in which the 
United States is a party; 

(ii) A demand for testimony or 
records made by either House of Con-
gress or, to the extent of matter within 
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its jurisdiction, any committee or sub-
committee of Congress; 

(iii) An appearance by an employee 
in his or her private capacity in a legal 
proceeding in which the employee’s 
testimony does not relate to the em-
ployee’s official duties or the functions 
of the Postal Service; or 

(iv) A demand for testimony or 
records submitted to the Postal Inspec-
tion Service (a demand for Inspection 
Service records or testimony will be 
handled in accordance with rules in 
§ 265.11). 

(4) This section does not exempt a re-
quest from applicable confidentiality 
requirements, including the require-
ments of the Privacy Act. 5 U.S.C. 552a. 

(b) Definitions. The following defini-
tions apply to this section: 

(1) Adjudicative authority includes, 
but is not limited to, the following: 

(i) A court of law or other judicial fo-
rums, whether local, state, or federal; 
and 

(ii) Mediation, arbitration, or other 
forums for dispute resolution. 

(2) Demand includes a subpoena, sub-
poena duces tecum, request, order, or 
other notice for testimony or records 
arising in a legal proceeding. 

(3) Employee means a current em-
ployee or official of the Postal Service. 

(4) General Counsel means the General 
Counsel of the United States Postal 
Service, the Chief Field Counsels, or an 
employee of the Postal Service acting 
for the General Counsel under a delega-
tion of authority. 

(5) Legal proceeding means: 
(i) A proceeding before an adjudica-

tive authority; 
(ii) A legislative proceeding, except 

for a proceeding before either House of 
Congress or before any committee or 
subcommittee of Congress; or 

(iii) An administrative proceeding. 
(6) Private litigation means a legal 

proceeding to which the United States 
is not a party. 

(7) Records custodian means the em-
ployee who maintains a requested 
record. For assistance in identifying 
the custodian of a specific record, con-
tact the Manager, Records Office, U.S. 
Postal Service, 475 L’Enfant Plaza, 
SW., Washington, DC 20260, telephone 
(202) 268–2608. 

(8) Testimony means statements made 
in connection with a legal proceeding, 
including but not limited to state-
ments in court or other forums, deposi-
tions, declarations, affidavits, or re-
sponses to interrogatories. 

(9) United States means the federal 
government of the United States and 
any of its agencies, establishments, or 
instrumentalities, including the United 
States Postal Service. 

(c) Requirements for submitting a de-
mand for testimony or records. (1) Ordi-
narily, a party seeking to obtain 
records from the Postal Service should 
submit a request in accordance with 
the provisions of the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 552, and 
the Postal Service’s regulations imple-
menting the FOIA at 39 CFR 265.1 
through 265.9 or the Privacy Act, 5 
U.S.C. 552a and the Postal Service’s 
regulations implementing the Privacy 
Act at 39 CFR 266.1 through 266.9. 

(2) A demand for testimony or 
records issued pursuant to the rules 
governing the legal proceeding in 
which the demand arises must: 

(i) Be in writing; 
(ii) Identify the requested record and/ 

or state the nature of the requested 
testimony, describe the relevance of 
the record or testimony to the pro-
ceeding, and why the information 
sought is unavailable by any other 
means; and 

(iii) If testimony is requested, con-
tain a summary of the requested testi-
mony and a showing that no document 
could be provided and used in lieu of 
testimony. 

(3) Procedures for service of demand 
are made as follows: 

(i) Service of a demand for testimony 
or records (including, but not limited 
to, personnel or payroll information) 
relating to a current or former em-
ployee must be made in accordance 
with the applicable rules of civil proce-
dure on the employee whose testimony 
is requested or the records custodian. 
The requester also shall deliver a copy 
of the demand to the District Manager, 
Customer Services and Sales, for all 
current employees whose work location 
is within the geographic boundaries of 
the manager’s district, and any former 
employee whose last position was with-
in the geographic boundaries of the 
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manager’s district. A demand for testi-
mony or records must be received by 
the employee whose testimony is re-
quested and the appropriate District 
Manager, Customer Services and Sales, 
at least ten (10) working days before 
the date the testimony or records are 
needed. 

(ii) Service of a demand for testi-
mony or records other than those de-
scribed in paragraph (c)(3)(i) of this 
section must be made in accordance 
with the applicable rules of civil proce-
dure on the employee whose testimony 
is requested or the records custodian. 
The requester also shall deliver a copy 
of the demand to the General Counsel, 
United States Postal Service, 475 
L’Enfant Plaza, SW, Washington DC 
20260–1100, or the Chief Field Counsel. A 
demand for testimony or records must 
be received by the employee and the 
General Counsel or Chief Field Counsel 
at least ten (10) working days before 
the date testimony or records are need-
ed. 

(d) Procedures followed in response to a 
demand for testimony or records. (1) After 
an employee receives a demand for tes-
timony or records, the employee shall 
immediately notify the General Coun-
sel or Chief Field Counsel and request 
instructions. 

(2) An employee may not give testi-
mony or produce records without the 
prior authorization of the General 
Counsel. 

(3)(i) The General Counsel may allow 
an employee to testify or produce 
records if the General Counsel deter-
mines that granting permission: 

(A) Would be appropriate under the 
rules of procedure governing the mat-
ter in which the demand arises and 
other applicable laws, privileges, rules, 
authority, and regulations; and 

(B) Would not be contrary to the in-
terest of the United States. The inter-
est of the United States includes, but is 
not limited to, furthering a public in-
terest of the Postal Service and pro-
tecting the human and financial re-
sources of the United States. 

(ii) An employee’s testimony shall be 
limited to the information set forth in 
the statement described at paragraph 
(c)(2) of this section or to such portions 
thereof as the General Counsel deter-
mines are not subject to objection. An 

employee’s testimony shall be limited 
to facts within the personal knowledge 
of the employee. A Postal Service em-
ployee authorized to give testimony 
under this rule is prohibited from giv-
ing expert or opinion testimony, an-
swering hypothetical or speculative 
questions, or giving testimony with re-
spect to privileged subject matter. The 
General Counsel may waive the prohi-
bition of expert testimony under this 
paragraph only upon application and 
showing of exceptional circumstances 
and the request substantially meets 
the requirements of this section. 

(4) The General Counsel may estab-
lish conditions under which the em-
ployee may testify. If the General 
Counsel authorizes the testimony of an 
employee, the party seeking testimony 
shall make arrangements for the tak-
ing of testimony by those methods 
that, in the General Counsel’s view, 
will least disrupt the employee’s offi-
cial duties. For example, at the Gen-
eral Counsel’s discretion, testimony 
may be provided by affidavits, answers 
to interrogatories, written depositions, 
or depositions transcribed, recorded, or 
preserved by any other means allow-
able by law. 

(5) If a response to a demand for tes-
timony or records is required before 
the General Counsel determines wheth-
er to allow an employee to testify, the 
employee or counsel for the employee 
shall do the following: 

(i) Inform the court or other author-
ity of the regulations in this section; 
and 

(ii) Request that the demand be 
stayed pending the employee’s receipt 
of the General Counsel’s instructions. 

(6) If the court or other authority de-
clines the request for a stay, or rules 
that the employee must comply with 
the demand regardless of the General 
Counsel’s instructions, the employee or 
counsel for the employee shall respect-
fully decline to comply with the de-
mand, citing United States ex rel. Touhy 
v. Ragen, 340 U.S. 462 (1951), and the 
regulations in this section. 

(7) The General Counsel may request 
the assistance of the Department of 
Justice or a U.S. Attorney where nec-
essary to represent the interests of the 
Postal Service and the employee. 
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(8) At his or her discretion, the Gen-
eral Counsel may grant a waiver of any 
procedure described by this section, 
where waiver is considered necessary 
to promote a significant interest of the 
United States or for other good cause. 

(9) If it otherwise is permissible, the 
records custodian may authenticate, 
upon the request of the party seeking 
disclosure, copies of the records. No 
employee of the Postal Service shall 
respond in strict compliance with the 
terms of a subpoena duces tecum un-
less specifically authorized by the Gen-
eral Counsel. 

(e) Postal Service employees as expert 
witnesses. No Postal Service employee 
may testify as an expert or opinion 
witness, with regard to any matter 
arising out of the employee’s official 
duties or the functions of the Postal 
Service, for any party other than the 
United States, except that in extraor-
dinary circumstances, the General 
Counsel may approve such expert testi-
mony in private litigation. A Postal 
Service employee may not testify as 
such an expert witness without the ex-
press authorization of the General 
Counsel. A litigant must obtain au-
thorization of the General Counsel be-
fore designating a Postal Service em-
ployee as an expert witness. 

(f) Substitution of Postal Service em-
ployees. Although a demand for testi-
mony may be directed to a named 
Postal Service employee, the General 
Counsel, where appropriate, may des-
ignate another Postal Service em-
ployee to give testimony. Upon request 
and for good cause shown (for example, 
when a particular Postal Service em-
ployee has direct knowledge of a mate-
rial fact not known to the substitute 
employee designated by the Postal 
Service), the General Counsel may per-
mit testimony by a named Postal Serv-
ice employee. 

(g) Fees and costs. (1) The Postal Serv-
ice may charge fees, not to exceed ac-
tual costs, to private litigants seeking 
testimony or records by request or de-
mand. The fees, which are to be cal-
culated to reimburse fully the Postal 
Service for processing the demand and 
providing the witness or records, may 
include, among others: 

(i) Costs of time spent by employees, 
including attorneys, of the Postal 

Service to process and respond to the 
demand; 

(ii) Costs of attendance of the em-
ployee and agency attorney at any dep-
osition, hearing, or trial; 

(iii) Travel costs of the employee and 
agency attorney; 

(iv) Costs of materials and equipment 
used to search for, process, and make 
available information. 

(2) All costs for employee time shall 
be calculated on the hourly pay of the 
employee (including all pay, allowance, 
and benefits) and shall include the 
hourly fee for each hour, or portion of 
each hour, when the employee is in 
travel, in attendance at a deposition, 
hearing, or trial, or is processing or re-
sponding to a request or demand. 

(3) At the discretion of the Postal 
Service, where appropriate, costs may 
be estimated and collected before testi-
mony is given. 

(h) Acceptance of service. This section 
does not in any way abrogate or modify 
the requirements of the Federal Rules 
of Civil Procedure (28 U.S.C. Appendix) 
regarding service of process. 

[60 FR 17224, Apr. 5, 1995, as amended at 60 
FR 57345, Nov. 15, 1995; 64 FR 41291, July 30, 
1999; 68 FR 56559, Oct. 1, 2003] 

§ 265.13 Compliance with subpoenas, 
summonses, and court orders by 
postal employees within the Inspec-
tion Service where the Postal Serv-
ice, the United States, or any other 
federal agency is not a party. 

(a) Applicability of this section. The 
rules in this section apply to all fed-
eral, state, and local court proceedings, 
as well as administrative and legisla-
tive proceedings, other than: 

(1) Proceedings where the United 
States, the Postal Service, or any 
other federal agency is a party; 

(2) Congressional requests or sub-
poenas for testimony or documents; 

(3) Consultative services and tech-
nical assistance rendered by the In-
spection Service in executing its nor-
mal functions; 

(4) Employees serving as expert wit-
nesses in connection with professional 
and consultative services under 5 CFR 
part 7001, provided that employees act-
ing in this capacity must state for the 
record that their testimony reflects 
their personal opinions and should not 
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be viewed as the official position of the 
Postal Service; 

(5) Employees making appearances in 
their private capacities in proceedings 
that do not relate to the Postal Service 
(e.g., cases arising from traffic acci-
dents, domestic relations) and do not 
involve professional or consultative 
services; and 

(6) When in the opinion of the Coun-
sel or the Counsel’s designee, Office of 
the Chief Postal Inspector, it has been 
determined that it is in the best inter-
est of the Inspection Service or in the 
public interest. 

(b) Purpose and scope. The provisions 
in this section limit the participation 
of postal employees within or assigned 
to the Inspection Service, in private 
litigation, and other proceedings in 
which the Postal Service, the United 
States, or any other federal agency is 
not a party. The rules are intended to 
promote the careful supervision of In-
spection Service resources and to re-
duce the risk of inappropriate disclo-
sures that might affect postal oper-
ations. 

(c) Definitions. For the purposes of 
this section: 

(1) Authorizing official is the person 
responsible for giving the authoriza-
tion for release of documents or per-
mission to testify. 

(2) Case or matter means any civil pro-
ceeding before a court of law, adminis-
trative board, hearing officer, or other 
body conducting a judicial or adminis-
trative proceeding in which the United 
States, the Postal Service, or another 
federal agency is not a named party. 

(3) Demand includes any request, 
order, or subpoena for testimony or the 
production of documents. 

(4) Document means all records, pa-
pers, or official files, including, but not 
limited to, official letters, telegrams, 
memoranda, reports, studies, calendar 
and diary entries, graphs, notes, 
charts, tabulations, data analyses, sta-
tistical or information accumulations, 
records of meetings and conversations, 
film impressions, magnetic tapes, com-
puter discs, and sound or mechanical 
reproductions; 

(5) Employee or Inspection Service em-
ployee, for the purpose of this section 
only, refers to a Postal Service em-
ployee currently or formerly assigned 

to the Postal Inspection Service, stu-
dent interns, contractors and employ-
ees of contractors who have access to 
Inspection Service information and 
records. 

(6) Inspection Service means the orga-
nizational unit within the Postal Serv-
ice as outlined in § 224.3 of this chapter. 

(7) Inspection Service Legal Counsel is 
an attorney authorized by the Chief 
Postal Inspector to give legal advice to 
members of the Inspection Service. 

(8) Inspection Service Manual is the di-
rective containing the standard oper-
ating procedures for Postal Inspectors 
and certain Inspection Service employ-
ees. 

(9) Nonpublic includes any material or 
information not subject to mandatory 
public disclosure under § 265.6(b). 

(10) Official case file means official 
documents that relate to a particular 
case or investigation. These documents 
may be kept at any location and do not 
necessarily have to be in the same lo-
cation in order to constitute the file. 

(11) Postal Inspector reports include all 
written reports, letters, recordings, or 
other memorializations made in con-
junction with the duties of a Postal In-
spector. 

(12) Testify or testimony includes both 
in-person oral statements before any 
body conducting a judicial or adminis-
trative proceeding and statements 
made in depositions, answers to inter-
rogatories, declarations, affidavits, or 
other similar documents. 

(13) Third-party action means an ac-
tion, judicial or administrative, in 
which the United States, the Postal 
Service, or any other federal agency is 
not a named party. 

(d) Policy. (1) No current or former 
employee within the Inspection Service 
may testify or produce documents con-
cerning information acquired in the 
course of employment or as a result of 
his or her relationship with the Postal 
Service in any proceeding to which this 
section applies (see paragraph (a) of 
this section), unless authorized to do 
so. Authorization will be provided by: 

(i) The Postal Inspector in Charge of 
the affected field Division, or designee, 
for Division personnel and records, 
after that official has determined 
through consultation with Inspection 
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Service legal counsel that no legal ob-
jection, privilege, or exemption applies 
to such testimony or production of doc-
uments. 

(ii) The Chief Postal Inspector or des-
ignee for Headquarters employees and 
records, after that official has deter-
mined through consultation with In-
spection Service legal counsel, that no 
legal objection, privilege, or exemption 
applies to such testimony or produc-
tion of documents. 

(2) Consideration shall be given to: 
(i) Statutory restrictions, as well as 

any legal objection, exemption, or 
privilege that may apply; 

(ii) Relevant legal standards for dis-
closure of nonpublic information and 
documents; 

(iii) Inspection Service rules and reg-
ulations and the public interest; 

(iv) Conservation of employee time; 
and 

(v) Prevention of the expenditure of 
Postal Service resources for private 
purposes. 

(3) If additional information is nec-
essary before a determination can be 
made, the authorizing official may, in 
coordination with Inspection Service 
legal counsel, request assistance from 
the Department of Justice. 

(e) Compliance with subpoena duces 
tecum. (1) Except as required by part 
262 of this chapter, produce any other 
record of the Postal Service only in 
compliance with a subpoena duces 
tecum or appropriate court order. 

(2) Do not release any record con-
taining information relating to an em-
ployee’s security or loyalty. 

(3) Honor subpoenas and court orders 
only when disclosure is authorized. 

(4) When authorized to comply with a 
subpoena duces tecum or court order, do 
not leave the originals with the court. 

(5) Postal Inspector reports are con-
sidered to be confidential internal doc-
uments and shall not be released unless 
there is specific authorization by the 
Chief Postal Inspector or the Inspector 
in Charge of the affected field Division, 
after consulting with Inspection Serv-
ice legal counsel. 

(6) The Inspection Service Manual 
and other operating instructions issued 
to Inspection Service employees are 
considered to be confidential and shall 
not be released unless there is specific 

authorization, after consultation with 
Inspection Service legal counsel. If the 
requested information relates to con-
fidential investigative techniques, or 
release of the information would ad-
versely affect the law enforcement mis-
sion of the Inspection Service, the sub-
poenaed official, through Inspection 
Service legal counsel, may request an 
in camera, ex parte conference to deter-
mine the necessity for the release of 
the information. The entire Manual 
should not be given to any party. 

(7) Notes, memoranda, reports, tran-
scriptions, whether written or recorded 
and made pursuant to an official inves-
tigation conducted by a member of the 
Inspection Service, are the property of 
the Inspection Service and are part of 
the official case file, whether stored 
with the official file. 

(f) Compliance with summonses and 
subpoenas ad testificandum. (1) If an In-
spection Service employee is served 
with a third-party summons or a sub-
poena requiring an appearance in 
court, contact should be made with In-
spection Service legal counsel to deter-
mine whether and which exemptions or 
restrictions apply to proposed testi-
mony. Inspection Service employees 
are directed to comply with sum-
monses, subpoenas, and court orders, 
as to appearance, but may not testify 
without authorization. 

(2) Postal Inspector reports or 
records will not be presented during 
testimony, in either state or federal 
courts in which the United States, the 
Postal Service, or another federal 
agency is not a party in interest, un-
less authorized by the Chief Postal In-
spector or the Postal Inspector in 
Charge of the affected field Division, 
who will make the decision after con-
sulting with Inspection Service legal 
counsel. If an attempt is made to com-
pel production, through testimony, the 
employee is directed to decline to 
produce the information or matter and 
to state that it may be exempted and 
may not be disclosed or produced with-
out the specific approval of the Chief 
Postal Inspector or the Postal Inspec-
tor in Charge of the affected field Divi-
sion. The Postal Service will offer all 
possible assistance to the courts, but 
the question of disclosing information 
for which an exemption may be 
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claimed is a matter of discretion that 
rests with the appropriate official. 
Paragraph (e) of this section covers the 
release of Inspection Service docu-
ments in cases where the Postal Serv-
ice or the United States is not a party. 

(g) General procedures for obtaining In-
spection Service documents and testimony 
from Inspection Service employees. (1) To 
facilitate the orderly response to de-
mands for the testimony of Inspection 
Service employees and production of 
documents in cases where the United 
States, the Postal Service, or another 
federal agency is not a party, all de-
mands for the production of nonpublic 
documents or testimony of Inspection 
Service employees concerning matters 
relating to their official duties and not 
subject to the exemptions set forth in 
paragraph (a) of this section shall be in 
writing and conform to the require-
ments outlined in paragraphs (g)(2) and 
(g)(3) of this section. 

(2) Before or simultaneously with 
service of a demand described in para-
graph (g)(1) of this section, the request-
ing party shall serve on the Counsel, 
Office of the Chief Postal Inspector, 475 
L’Enfant Plaza SW., Washington, DC 
20260–2181, an affidavit or declaration 
containing the following information: 

(i) The title of the case and the forum 
where it will be heard; 

(ii) The party’s interest in the case; 
(iii) The reasons for the demand; 
(iv) A showing that the requested in-

formation is available, by law, to a 
party outside the Postal Service; 

(v) If testimony is sought, a sum-
mary of the anticipated testimony; 

(vi) If testimony is sought, a showing 
that Inspection Service records could 
not be provided and used in place of the 
requested testimony; 

(vii) The intended use of the docu-
ments or testimony; and 

(viii) An affirmative statement that 
the documents or testimony is nec-
essary for defending or prosecuting the 
case at issue. 

(3) The Counsel, Office of the Chief 
Postal Inspector, shall act as agent for 
the receipt of legal process for demands 
for production of records or testimony 
of Inspection Service employees where 
the United States, the Postal Service, 
or any other federal agency is not a 
party. A subpoena for testimony or for 

the production of documents from an 
Inspection Service employee con-
cerning official matters shall be served 
in accordance with the applicable rules 
of civil procedure. A copy of the sub-
poena and affidavit or declaration, if 
not previously furnished, shall also be 
sent to the Chief Postal Inspector or 
the appropriate Postal Inspector in 
Charge. 

(4) Any Inspection Service employee 
who is served with a demand shall 
promptly inform the Chief Postal In-
spector, or the appropriate Postal In-
spector in Charge, of the nature of the 
documents or testimony sought and all 
relevant facts and circumstances. 

(h) Authorization of testimony or pro-
duction of documents. (1) The Chief 
Postal Inspector or the Postal Inspec-
tor in Charge of the affected field Divi-
sion, after consulting with Inspection 
Service legal counsel, shall determine 
whether testimony or the production of 
documents will be authorized. 

(2) Before authorizing the requested 
testimony or the production of docu-
ments, the Chief Postal Inspector or 
the Postal Inspector in Charge of the 
affected field Division shall consider 
the following factors: 

(i) Statutory restrictions, as well as 
any legal objection, exemption, or 
privilege that may apply; 

(ii) Relevant legal standards for dis-
closure of nonpublic information and 
documents; 

(iii) Inspection Service rules and reg-
ulations and the public interest; 

(iv) Conservation of employee time; 
and 

(v) Prevention of expenditures of gov-
ernment time and resources solely for 
private purposes. 

(3) If, in the opinion of the author-
izing official, the documents should not 
be released or testimony should not be 
furnished, that official’s decision is 
final. 

(4) Inspection Service legal counsel 
may consult or negotiate with the 
party or the party’s counsel seeking 
testimony or documents to refine and 
limit the demand, so that compliance 
is less burdensome, or obtain informa-
tion necessary to make the determina-
tion whether the documents or testi-
mony will be authorized. If the party 
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or party’s counsel seeking the docu-
ments or testimony fails to cooperate 
in good faith, preventing Inspection 
Service legal counsel from making an 
informed recommendation to the au-
thorizing official, that failure may be 
presented to the court or other body 
conducting the proceeding as a basis 
for objection. 

(5) Permission to testify or to release 
documents in all cases will be limited 
to matters outlined in the affidavit or 
declaration described in paragraph 
(g)(2) of this section or to such parts as 
deemed appropriate by the authorizing 
official. 

(6) If the authorizing official allows 
the release of documents or testimony 
to be given by an employee, arrange-
ments shall be made for the taking of 
testimony or receipt of documents by 
the least disruptive methods to the em-
ployee’s official duties. Testimony 
may, for example, be provided by affi-
davits, answers to interrogatories, 
written depositions, or depositions 
transcribed, recorded, or preserved by 
any other means allowable by law. 

(i) While giving a deposition, the em-
ployee may, at the option of the au-
thorizing official, be represented by In-
spection Service legal counsel. 

(ii) While completing affidavits, or 
other written reports or at any time 
during the process of preparing for tes-
timony or releasing documents, the 
employee may seek the assistance of 
Inspection Service legal counsel. 

(7) Absent written authorization 
from the authorizing official, the em-
ployee shall respectfully decline to 
produce the requested documents, tes-
tify, or, otherwise, disclose the re-
quested information. 

(8) If the authorization is denied or 
not received by the return date, the 
employee, together with counsel, where 
appropriate, shall appear at the stated 
time and place, produce a copy of this 
section, and respectfully decline to tes-
tify or produce any document on the 
basis of the regulations in this section. 

(9) The employee shall appear as or-
dered by the subpoena, summons, or 
other appropriate court order, unless: 

(i) Legal counsel has advised the em-
ployee that an appearance is inappro-
priate, as in cases where the subpoena, 
summons, or other court order was not 

properly issued or served, has been 
withdrawn, discovery has been stayed; 
or 

(ii) Where the Postal Service will 
present a legal objection to furnishing 
the requested information or testi-
mony. 

(i) Inspection Service employees as ex-
pert or opinion witnesses. No Inspection 
Service employee may testify as an ex-
pert or opinion witness, with regard to 
any matter arising out of the employ-
ee’s duties or functions at the Postal 
Service, for any party other than the 
United States, except that in extraor-
dinary circumstances, the Counsel, Of-
fice of the Chief Postal Inspector, may 
approve such testimony in private liti-
gation. An Inspection Service em-
ployee may not testify as such an ex-
pert or opinion witness without the ex-
press authorization of the Counsel, Of-
fice of the Chief Postal Inspector. A 
litigant must first obtain authoriza-
tion of the Counsel, Office of the Chief 
Postal Inspector, before designating an 
Inspection Service employee as an ex-
pert or opinion witness. 

(j) Postal liability. This section is in-
tended to provide instructions to In-
spection Service employees and does 
not create any right or benefit, sub-
stantive or procedural, enforceable by 
any party against the Postal Service. 

(k) Fees. (1) Unless determined by 28 
U.S.C. 1821 or other applicable statute, 
the costs of providing testimony, in-
cluding transcripts, shall be borne by 
the requesting party. 

(2) Unless limited by statute, such 
costs shall also include reimbursement 
to the Postal Service for the usual and 
ordinary expenses attendant upon the 
employee’s absence from his or her of-
ficial duties in connection with the 
case or matter, including the employ-
ee’s salary and applicable overhead 
charges, and any necessary travel ex-
penses as follows: 

(i) The Inspection Service is author-
ized to charge reasonable fees to par-
ties demanding documents or informa-
tion. Such fees, calculated to reim-
burse the Postal Service for the cost of 
responding to a demand, may include 
the costs of time expended by Inspec-
tion Service employees, including at-
torneys, to process and respond to the 
demand; attorney time for reviewing 
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the demand and for legal work in con-
nection with the demand; expenses gen-
erated by equipment used to search for, 
produce, and copy the requested infor-
mation; travel costs of the employee 
and the agency attorney, including 
lodging and per diem where appro-
priate. Such fees shall be assessed at 
the rates and in the manner specified 
in § 265.9. 

(ii) At the discretion of the Inspec-
tion Service where appropriate, fees 
and costs may be estimated and col-
lected before testimony is given. 

(iii) The provisions in this section do 
not affect rights and procedures gov-
erning public access to official docu-
ments pursuant to the Freedom of In-
formation Act, 5 U.S.C 552a. 

(l) Acceptance of service. The rules in 
this section in no way modify the re-
quirements of the Federal Rules of 
Civil Procedure (28 U.S.C. Appendix) 
regarding service of process. 

[60 FR 36712, July 18, 1995, as amended at 69 
FR 34935, June 23, 2004] 

APPENDIX A TO PART 265—FEES FOR 
COMPUTER SEARCHES 

When requested information must be re-
trieved by computer, fees charged to the re-
quester are based on rates for personnel and 
computer time. Estimates are provided to 
the requester in advance and are based on 
the following rates: 

Price Unit 

Personnel: 
High technical ..................... $120 per hour. 
Medium technical ............... 70 per hour. 
Low technical ...................... 50 per hour. 

Computer Processing: 
Mainframe usage ................ .39 per second. 
Midrange server usage ...... .06 per second. 
PC usage ............................ 7.00 per 15 minutes. 
Printing computer output .... .14 per page. 
Magnetic tape production ... 24.00 per volume. 

[68 FR 56559, Oct. 1, 2003] 

PART 266—PRIVACY OF 
INFORMATION 

Sec. 
266.1 Purpose and scope. 
266.2 Policy. 
266.3 Responsibility. 
266.4 Collection and disclosure of informa-

tion about individuals. 
266.5 Notification. 
266.6 Procedures for requesting inspection, 

copying, or amendment of records. 

266.7 Appeal procedure. 
266.8 Schedule of fees. 
266.9 Exemptions. 
266.10 Computer matching. 

AUTHORITY: 39 U.S.C. 401; 5 U.S.C. 552a. 

§ 266.1 Purpose and scope. 
This part is intended to protect indi-

vidual privacy and affects all personal 
information collection and usage ac-
tivities of the entire U.S. Postal Serv-
ice. This includes the information 
interface of Postal Service employees 
to other employees, to individuals from 
the public at large, and to any private 
organization or governmental agency. 

[40 FR 45723, Oct. 2, 1975] 

§ 266.2 Policy. 
It is the policy of the U.S. Postal 

Service to ensure that any record with-
in its custody that identifies or de-
scribes any characteristic or provides 
historical information about an indi-
vidual or that affords a basis for infer-
ring personal characteristics, or things 
done by or to such individual, includ-
ing the record of any affiliation with 
an organization or activity, or admis-
sion to an institution, is accurate, 
complete, timely, relevant, and reason-
ably secure from unauthorized access. 
Additionally, it is the policy to provide 
the means for individuals to know: (a) 
Of the existence of all Postal Service 
Privacy Act systems of records, (b) the 
recipients and usage made of such in-
formation, (c) what information is op-
tional or mandatory to provide to the 
Postal Service, (d) the procedures for 
individuals to review and request up-
date to all information maintained 
about themselves, (e) the reproduction 
fees for releasing records, (f) the proce-
dures for individual legal appeal in 
cases of dissatisfaction; and (g) of the 
establishment or revision of a com-
puter matching program. 

[45 FR 44272, July 1, 1980, as amended at 59 
FR 37160, July 21, 1994] 

§ 266.3 Responsibility. 
(a) Records Office. The Records Office, 

within the Privacy Office, will ensure 
Postal Service-wide compliance with 
this policy. 

(b) Custodian. Custodians are respon-
sible for adherence to this part within 
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