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development and resolution of the pro-
test. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79836, Dec. 31, 2002] 

§ 21.11 Effect of judicial proceedings. 

(a) A protester must immediately ad-
vise GAO of any court proceeding 
which involves the subject matter of a 
pending protest and must file with 
GAO copies of all relevant court docu-
ments. 

(b) GAO will dismiss any case where 
the matter involved is the subject of 
litigation before, or has been decided 
on the merits by, a court of competent 
jurisdiction. GAO may, at the request 
of a court, issue an advisory opinion on 
a bid protest issue that is before the 
court. In these cases, unless a different 
schedule is established, the times pro-
vided in this part for filing the agency 
report (§ 21.3(c)), filing comments on 
the report (§ 21.3(i)), holding a hearing 
and filing comments (§ 21.7), and 
issuing a decision (§ 21.9) shall apply. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79836, Dec. 31, 2002] 

§ 21.12 Distribution of decisions. 

(a) Unless it contains protected infor-
mation, a copy of a decision shall be 
provided to the protester, any interve-
nors, and the agency involved; a copy 
also shall be made available to the pub-
lic. A copy of a decision containing 
protected information shall be pro-
vided only to the agency and to indi-
viduals admitted to any protective 
order issued in the protest. A public 
version omitting the protected infor-
mation shall be prepared wherever pos-
sible. 

(b) Decisions may be distributed to 
the parties, and are available from 
GAO, by electronic means. 

[61 FR 39042, July 26, 1996, as amended at 67 
FR 79836, Dec. 31, 2002; 73 FR 32430, June 9, 
2008] 

§ 21.13 Nonstatutory protests. 

(a) GAO will consider protests con-
cerning awards of subcontracts by or 
for a Federal agency, sales by a Federal 
agency, or procurements by agencies of 
the government other than Federal 
agencies as defined in § 21.0(c) if the 

agency involved has agreed in writing 
to have protests decided by GAO. 

(b) The provisions of this part shall 
apply to nonstatutory protests except 
for the provision of § 21.8(d) pertaining 
to recommendations for the payment 
of costs. The provision for the with-
holding of award and the suspension of 
contract performance, 31 U.S.C. 3553(c) 
and (d), also does not apply to non-
statutory protests. 

§ 21.14 Request for reconsideration. 

(a) The protester, any intervenor, 
and any Federal agency involved in the 
protest may request reconsideration of 
a bid protest decision. GAO will not 
consider a request for reconsideration 
that does not contain a detailed state-
ment of the factual and legal grounds 
upon which reversal or modification is 
deemed warranted, specifying any er-
rors of law made or information not 
previously considered. 

(b) A request for reconsideration of a 
bid protest decision shall be filed, with 
copies to the parties who participated 
in the protest, not later than 10 days 
after the basis for reconsideration is 
known or should have been known, 
whichever is earlier. 

(c) GAO will summarily dismiss any 
request for reconsideration that fails 
to state a valid basis for reconsider-
ation or is untimely. To obtain recon-
sideration, the requesting party must 
show that our prior decision contains 
errors of either fact or law, or must 
present information not previously 
considered that warrants reversal or 
modification of our decision; GAO will 
not consider a request for reconsider-
ation based on repetition of arguments 
previously raised. 

[61 FR 39042, July 26, 1996, as amended at 73 
FR 32430, June 9, 2008] 

PART 22—RULES OF PROCEDURE OF 
THE GOVERNMENT ACCOUNT-
ABILITY OFFICE CONTRACT AP-
PEALS BOARD 

Sec. 
22.1 Applicability of Rules [Rule 1]. 
22.2 Board Consideration [Rule 2]. 
22.3 Appeals—How Taken [Rule 3]. 
22.4 Appeal File [Rule 4]. 
22.5 Pleadings [Rule 5]. 
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22.6 Motions, Briefs, and Other Statements 
[Rule 6]. 

22.7 Copies and Service Thereof [Rule 7]. 
22.8 General Discovery Procedures [Rule 8]. 
22.9 Subpoenas [Rule 9]. 
22.10 Sanctions [Rule 10]. 
22.11 Depositions [Rule 11]. 
22.12 Interrogatories [Rule 12]. 
22.13 Requests for Admission [Rule 13]. 
22.14 Production of Documents, Electroni-

cally Stored Information, Other Tangible 
Things, or Entry Onto Land [Rule 14]. 

22.15 Conferences and Orders [Rule 15]. 
22.16 Hearings [Rule 16]. 
22.17 Submission on the Record Without a 

Hearing [Rule 17]. 
22.18 Closing the Record [Rule 18]. 
22.19 Findings and Decisions of the Board 

[Rule 19]. 
22.20 Mistakes and Corrections [Rule 20]. 
22.21 Motion for Reconsideration [Rule 21]. 
22.22 Accelerated and Small Claims Proce-

dures [Rule 22]. 
22.23 Suspension of Proceedings [Rule 23]. 
22.24 Alternative Dispute Resolution [Rule 

24]. 
22.25 Protective Orders and In Camera Re-

view [Rule 25]. 
22.26 Representation of the Parties [Rule 

26]. 
22.27 Ex Parte Communications [Rule 27]. 
22.28 Time [Rule 28]. 
22.29 Inspection of the Record [Rule 29]. 

AUTHORITY: Sec. 1501, Public Law 110–161, 
121 Stat. 2249. 

SOURCE: 73 FR 36258, June 26, 2008, unless 
otherwise noted. 

§ 22.1 Applicability of Rules [Rule 1]. 
The Government Accountability Of-

fice Contract Appeals Board is author-
ized to hear appeals from decisions of 
contracting officers with respect to 
any contract entered into by a legisla-
tive branch agency. These rules shall 
apply to all appeals filed with the 
Board on or after October 1, 2007. 

§ 22.2 Board Consideration [Rule 2]. 
(a) Offices. The office of the Board 

shall be at the Government Account-
ability Office, 441 G Street, NW., Wash-
ington, DC 20548, or in such other place 
as may from time to time hereafter be 
assigned for its use. All files and 
records of the Board shall be kept at 
such office. All communications, plead-
ings, and/or documents addressed to 
the Board shall be addressed or deliv-
ered to the Board at the Government 
Accountability Office, 441 G Street, 
NW., Room 7182, Washington, DC 20548; 

Telephone: 202–512–3342; Facsimile: 202– 
512–9749; E-mail: cab@gao.gov. 

(b) Three member panel. Generally, all 
appeals will be assigned to a panel of 
three members of the Board appointed 
by the Chairman of the Board; said 
panel may or may not include the 
Chairman of the Board as a member. 
Each panel will include a presiding 
member who is responsible for case 
management, including scheduling, 
and who may, without participation of 
the other panel members, rule on non- 
dispositive motions and resolve proce-
dural disputes. Hearings on appeals 
may be held by one or more of the 
panel members of the Board. Appeals 
resolved under the Board’s small 
claims or accelerated procedures (see 
§ 22.22 of this part [Rule 22]) may be de-
cided by a single member of the Board. 
Requests for consideration of a matter 
by all members of the Contract Appeals 
Board will not be granted in any appeal 
filed under these rules. 

(c) Absence or disability of Chairman. 
The activities of the Board shall be 
performed under the supervision of the 
Chairman of the Board. In the absence 
of, or during the disability of, the 
Chairman, the Vice Chairman of the 
Board shall act as the Chairman. 

§ 22.3 Appeals—How Taken [Rule 3]. 
(a) Form. An appeal by the contractor 

shall be filed with the Board in the 
form of a written notice of appeal. The 
notice shall identify the contract by 
number, the name of the government 
agency and/or department against 
which the claim is asserted, the con-
tracting officer for the subject dispute, 
the decision from which the appeal is 
taken, an estimate of the amount of 
money in controversy, if any, and shall 
be signed personally by the appellant 
(the contractor making the appeal) or 
by his representative or attorney. The 
complaint referred to in § 22.5(a) of this 
part [Rule 5(a)] may be filed with the 
notice of appeal or the appellant may 
designate the notice of appeal as a 
complaint if it otherwise fulfills the re-
quirements of a complaint. The appel-
lant shall promptly provide a copy of 
the appeal and complaint to the con-
tracting officer. 

(b) Timeliness. (1) For claims where a 
contracting officer has issued a final 
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decision, the contractor may file an ap-
peal no later than 90 days after it re-
ceives the contracting officer’s final 
decision. 

(2) For certified claims submitted to 
the contracting officer in excess of 
$50,000 where the contracting officer 
has not issued a final decision within a 
reasonable time, taking into account 
such factors as the size and complexity 
of the claim, the contractor may file a 
notice of appeal citing the failure of 
the contracting officer to issue a deci-
sion. 

(3) For claims submitted to the con-
tracting officer in the amount of $50,000 
or less where the contracting officer 
has not issued a final decision within 60 
days of the contractor’s request that a 
final decision be issued within that 
time, the contractor may file a notice 
of appeal citing the failure of the con-
tracting officer to issue a decision. 

(4) In lieu of a notice of appeal filed 
under paragraphs (b)(2) or (b)(3) of this 
section [Rules 3(b)(2) or 3(b)(3)], the 
contractor may request that the Board 
direct a contracting officer to issue a 
decision within a specified period of 
time, as determined by the Board, in 
the event of undue delay by the con-
tracting officer in issuing a decision. 

(5) An appeal filed with the Board 
will be deemed ‘‘filed’’ on the date ac-
tually received by the Board if received 
by 5:30 p.m. local time in Washington, 
DC, or on the next business day if re-
ceived after 5:30 p.m. 

(c) Service of the appeal; copies. An 
original plus 3 copies of the appeal 
shall be filed with the Board by hand 
delivery, express or priority mail, ap-
proved commercial carrier (e.g., UPS 
or FedEx), facsimile, or e-mail, al-
though e-mail is the preferred method 
of delivery in all Board matters. The 
use of first class or parcel post mail is 
strongly discouraged because the deliv-
ery delays and screening process for 
government mail could result in un-
timely filed appeals. If filed by e-mail 
or facsimile, the appellant shall pro-
vide the original plus 3 copies to the 
Board by hand delivery or commercial 
carrier within 2 business days of the e- 
mailed or facsimile transmitted filing. 
The appellant shall furnish a copy of 
the appeal to the contracting officer 
from whose decision, or failure to issue 

the decision, the appeal is taken using 
the same method or service as for the 
Board, or an equal or more expeditious 
method of service. For service of docu-
ments once an appeal has commenced, 
see § 22.7(b) of this part [Rule 7(b)]. 

(d) Docketing. When the Board re-
ceives a notice of appeal from the ap-
pellant, the Board will promptly dock-
et the appeal and provide written no-
tice of docketing to all parties, or their 
counsel, with a copy of these rules. 

(e) Consolidation. The Board, in its 
discretion, may consolidate cases in-
volving common issues of law or fact. 

[73 FR 36258, June 26, 2008, as amended at 73 
FR 60610, Oct. 14, 2008] 

§ 22.4 Appeal File [Rule 4]. 

(a) Duties of the Contracting Officer. (1) 
Within 30 days after receipt of the com-
plaint, or within such other period of 
time as may be established by the 
Board, the contracting officer shall as-
semble and transmit to the Board an 
appeal file consisting of all documents 
pertinent to the appeal, including: 

(i) The decision from which the ap-
peal is taken; 

(ii) The contract, including relevant 
specifications, amendments, plans, and 
drawings; 

(iii) All correspondence between the 
parties relevant to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was 
issued; 

(iv) All documents and other tangible 
things on which the contracting officer 
relied in making the decision, and any 
correspondence relating thereto; 

(v) Transcripts of any testimony 
taken during the course of proceedings, 
and affidavits or statements of any 
witnesses on the matter in dispute 
made prior to the filing of the notice of 
appeal with the Board; and 

(vi) Any additional information or 
evidence considered relevant to the ap-
peal. 

(2) Within the same time specified 
above, the contracting officer shall fur-
nish the appellant a copy of each docu-
ment he or she transmits to the Board, 
except those in paragraph (a)(1)(ii) of 
this section [Rule 4(a)(1)(ii)]. As to the 
latter, a list furnished to the appellant 
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indicating specific contractual docu-
ments transmitted will suffice. Docu-
ments filed under this rule, and any 
supplements, shall be organized and 
filed in accordance with paragraph (d) 
of this section [Rule 4(d)]. 

(b) Duties of the appellant. Within 30 
days after receipt of a copy of the ap-
peal file provided pursuant to para-
graph (a) of this section [Rule 4(a)], or 
within such other period of time as 
may be established by the Board, the 
appellant shall transmit to the Board 
for inclusion in the appeal file any doc-
uments not contained therein which 
the appellant considers to be relevant 
to the appeal. Within the same period 
of time, the appellant shall furnish a 
copy of such documents to the con-
tracting officer or counsel for the gov-
ernment. Documents filed under this 
rule shall be organized and filed in ac-
cordance with paragraph (d) of this sec-
tion [Rule 4(d)]. 

(c) Continuing duty to supplement the 
record. All parties have a continuing 
duty to supplement the record with rel-
evant documents and tangible things, 
and the appeal file may be supple-
mented by any party at any time be-
fore the closing of the record. In cases 
where a hearing is requested, these 
supplements shall be provided well in 
advance of the pre-hearing conference 
so that objections to admissibility may 
be heard and resolved, to the maximum 
extent possible, in advance of the hear-
ing. All supplements to the appeal file 
shall be organized and filed in accord-
ance with paragraph (d) of this section 
[Rule 4(d)]. 

(d) Organization of appeal file. Only 
relevant documents and tangible 
things should be provided as part of the 
appeal file. Appeal file documents may 
be originals or true, legible, and com-
plete copies or facsimiles. The appeal 
file shall be arranged in chronological 
order with the earliest documents first; 
bound in a 3-ring binder (or binders) or 
similar loose-leaf binder(s) no larger 
than 4 inches in width, except where 
size or shape makes such binding im-
practicable; numbered; tabbed; and in-
dexed. Numbering of pages shall be 
consecutive and continuous from one 
page to the next (i.e., ‘‘Bates’’ num-
bered), so that the complete file, in-
cluding any supplements, will consist 

of one set of consecutively numbered 
pages. Preceding each Bates number 
shall be a designation ‘‘A’’ for appel-
lant or ‘‘R’’ for respondent, indicating 
which party provided the document. 
Multiple binders shall be consecutively 
numbered and include references on the 
outside cover and binding that state 
the range of tab numbers and Bates 
numbers contained therein. Within 
each binder, tabs shall separate each 
document; multiple documents shall 
not be placed behind a single tab, un-
less each document is separated by a 
divider. The appeal file shall include an 
index identifying each document in-
cluded in the appeal file by date, brief 
description of the document, and the 
tab and Bates numbers where the docu-
ment can be located in the appeal file. 
The Board may, in its discretion or 
upon request of a party, order an alter-
native organization of the appeal file. 
If an alternative organization of the 
appeal file is permitted, such as by doc-
ument type or topic, documents within 
that grouping must be presented in 
chronological order to the extent pos-
sible. The Board may impose special 
requirements on the production of elec-
tronic documents and, if any portion of 
the § 22.4 [Rule 4] file or supplement 
contains electronic documents, the 
party submitting such documents shall 
contact the Board before submission 
for guidance. 

(e) Submissions on order of the Board. 
The Board may, at any time during the 
pendency of the appeal, require any 
party to file documents or tangible 
things as additional exhibits. The 
Board may also require a party to file 
printed versions of electronic records 
or, conversely, may require electronic 
versions of printed documents. 

(f) Status of documents in the record. 
Documents contained in the appeal file 
are considered, without further action 
by the parties, as part of the record 
upon which the Board will render its 
decision. However, a party may object 
to consideration of a particular docu-
ment or documents by filing a written 
objection. Such objections shall be 
raised by motion pursuant to § 22.6 of 
this part [Rule 6] and shall be filed as 
early as necessary to allow the Board, 
to the maximum extent possible, to re-
solve the objection in advance of a 
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scheduled hearing, or before the record 
is closed if no hearing is held. 

§ 22.5 Pleadings [Rule 5]. 
(a) Complaint. Within 15 days after re-

ceipt of the docketing notice from the 
Board, or within such other period of 
time as may be established by the 
Board, the appellant will file with the 
Board, if not previously filed with the 
notice of appeal, a complaint setting 
forth simple, concise, and direct state-
ments of each of its claims showing 
that it is entitled to relief; identifying 
the contract provision or provisions 
under which relief is claimed; and stat-
ing the amount in controversy or an 
estimate thereof, if known, and/or the 
relief requested. The complaint shall 
be limited to those requests for relief 
which have been presented to the con-
tracting officer and were either denied 
or not ruled upon by the contracting 
officer in accordance with § 22.3 of this 
part [Rule 3]. No technical form is re-
quired, but each claim should be sepa-
rately identified. In the event that the 
complaint is not filed within the time 
stated above, the appeal may be dis-
missed by the Board for lack of pros-
ecution. 

(b) Answer. Within 30 days after re-
ceipt of the complaint, or within such 
other period of time as may be estab-
lished by the Board, the contracting of-
ficer or counsel for the government 
shall prepare and file with the Board 
an answer thereto. The answer shall set 
forth simple, concise, and direct state-
ments of the government’s defenses to 
each claim asserted by the appellant. 
Each defense shall be stated with as 
much particularity as is practicable. 
Defenses which go to the Board’s juris-
diction may be included in the answer, 
or may be raised by motion pursuant 
to the provisions of § 22.6 of this part 
[Rule 6]. Motions in lieu of an answer 
may be filed only with the advance per-
mission of the Board. 

(c) Small claims and accelerated proce-
dures. When an appellant elects to use 
the small claims or accelerated proce-
dures described in § 22.22 of this part 
[Rule 22], the Board may shorten the 
time for filing the complaint and an-
swer. 

(d) Amendment of pleadings. At any 
time before a hearing on the merits, or 

before the closing of the record when a 
hearing is not held, the Board in its 
discretion may permit a party to 
amend its complaint or answer con-
cerning matters that are within the 
proper scope of the appeal, upon condi-
tions that are just to both parties. The 
Board, upon its own initiative or upon 
application by a party, may in its dis-
cretion order a party to make a more 
definite statement of its complaint or 
answer, or to reply to an answer. When 
issues within the proper scope of the 
appeal, but not raised by the complaint 
and answer, are determined by express 
or implied consent of the parties as 
having been raised, they shall be treat-
ed in all respects as if they had been 
raised in the pleadings. Such amend-
ment of the complaint and answer as 
may be necessary to cause them to 
conform to the evidence may be made 
upon motion at any time, but failure to 
so amend does not affect the result of 
the hearing of these issues. If evidence 
is objected to at the hearing on the 
ground that it is not within the issues 
raised by the complaint and answer, 
the Board may allow the pleadings to 
be amended within the proper scope of 
the appeal and shall do so freely when 
the presentation of the merits of the 
action will be served thereby and the 
objecting party fails to satisfy the 
Board that the admission of such evi-
dence would prejudice it in maintain-
ing its appeal or defense on the merits. 
The Board may, however, grant a con-
tinuance to enable the objecting party 
to respond to such evidence. 

§ 22.6 Motions, Briefs, and Other State-
ments [Rule 6]. 

(a) Motions, generally. Motions shall 
be made in writing, indicate the relief 
sought and include the grounds there-
for, and be filed with the Board as soon 
as practicable after the grounds there-
for are known and as early as nec-
essary to allow the Board to rule on 
the motion in advance of a scheduled 
hearing. Except for motions submitted 
under paragraph (d) of this section 
[Rule 6(d)], any party may respond to a 
motion by submitting a written re-
sponse to the motion within 10 days of 
receipt of the motion, and the moving 
party may reply to the response within 
5 days of receipt of the response, except 
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that the Board, in its discretion, may 
shorten or lengthen the time for the re-
sponse and reply based on the nature of 
the motion, the nature and timing of 
the case, and the scheduling needs of 
the Board. The Board may request ad-
ditional submissions from the parties 
and may decide motions on the written 
submissions without oral argument. 
The Board shall decide all motions be-
fore the hearing on the merits unless 
the Board determines that a ruling be 
deferred pending a hearing on both the 
merits and the motion. Jurisdictional 
and procedural defenses may be raised 
at any time by motion, but should be 
raised as soon as the grounds therefor 
are known; and the Board, at any time 
and on its own initiative, may raise an 
issue of jurisdiction and may decline to 
proceed with an appeal in which it 
lacks authority to decide the issues. 
All motions, responses, replies, and ad-
ditional submissions required by the 
Board shall be filed in accordance with 
paragraphs (b) and (c) of this section 
[Rules 6(b) and 6(c)]. 

(b) Briefs and citations. In addition to 
submissions required by these rules, 
the Board may require the parties to 
file legal or factual briefs concerning 
any matter that may aid in the disposi-
tion of the appeal. When such briefs or 
submissions are required (by rule or by 
the Board), the brief or submission 
shall contain citations to the record 
and legal authority as appropriate, and 
follow such other format as may be di-
rected by the Board. Citations to the 
record must be specific (i.e., to Bates 
number or other similar designation) 
so that the Board can locate the exact 
proposition or matter to which the 
party is referring. The parties should 
not expect the Board to search the 
record for evidence in support of either 
party’s position. Briefs and submis-
sions that are not submitted in the re-
quired format, or which do not contain 
adequate citations to the record or 
legal authority, may be rejected by the 
Board or returned to the party with an 
order that the party resubmit the brief 
or submission with appropriate revi-
sions. 

(c) Declarations, affidavits, or other 
statements. Any declaration, affidavit, 
or other statement that is submitted 
to explain the record must, to the max-

imum extent possible, include citations 
to the record in support of the state-
ment, argument, or analysis made. Ci-
tations to the record must be specific 
(i.e., to Bates number or similar des-
ignation). Declarations, affidavits, or 
other statements containing inad-
equate citations may be returned to 
the party with an order that the party 
resubmit the statement with appro-
priate revisions. 

(d) Motions for summary judgment—(1) 
Generally. Motions for summary judg-
ment or partial summary judgment 
shall be filed only when a party be-
lieves, based on uncontested material 
facts, that it is entitled to relief, in 
whole or in part, as a matter of law. 
Such motions shall be filed as soon as 
practicable to allow the Board to rule 
on the motion in advance of a sched-
uled hearing. In considering a motion, 
or partial motion, for summary judg-
ment, the Board will consider the 
pleadings, depositions, answers to in-
terrogatories, admissions of record, 
and affidavits provided, and will grant 
such motion if there is no genuine 
issue of material fact and the moving 
party is entitled to judgment as a mat-
ter of law. In deciding motions for sum-
mary judgment, the Board will look to 
Rule 56 of the Federal Rules of Civil 
Procedure for guidance. 

(2) Requirements. Where both parties 
agree that disposition by summary 
judgment or partial summary judg-
ment is appropriate, they shall file a 
stipulation of all material facts nec-
essary for the Board to rule on the mo-
tion. Otherwise, the moving party shall 
file with its motion a ‘‘Statement of 
Undisputed Material Facts’’ setting 
forth the claimed undisputed material 
facts in separately numbered para-
graphs, each of which shall be sup-
ported by citations to the § 22.4 [Rule 4] 
file or other evidence establishing the 
facts. The non-moving party shall file a 
‘‘Statement of Genuine Issues of Mate-
rial Facts,’’ responding to each num-
bered paragraph, demonstrating the ex-
istence of genuine issues of material 
facts where appropriate, and including 
for each fact citations to the § 22.4 
[Rule 4] file or other evidence in sup-
port. A fact properly proposed by one 
party may be accepted by the Board as 
undisputed unless the opposing party 
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properly responds and establishes that 
the fact is in dispute. An opposing 
party may not rely on mere allegations 
or denials in its pleadings to dem-
onstrate the existence of a genuine 
issue of material fact. Either party 
may rely on affidavits, depositions, an-
swers to interrogatories, or admissions 
of record to establish the existence of, 
or to dispute, a material fact. The mov-
ing party and non-moving party each 
shall submit a memorandum of law 
supporting or opposing summary judg-
ment, and the moving party may file a 
reply to the non-moving party’s opposi-
tion of the motion. 

(3) Time. Generally, the non-moving 
party shall file its opposition to a mo-
tion for summary judgment or partial 
summary judgment within 20 days of 
receipt of the motion, and the moving 
party’s reply is due within 10 days of 
receipt of the opposition, except that 
the Board, in its discretion, may short-
en or lengthen the time for opposition 
and reply based on the nature of the 
motion, the nature and timing of the 
case, and the scheduling needs of the 
Board. 

(4) Citations. All motions for sum-
mary judgment, oppositions to such 
motions, briefs, and statements in sup-
port of the motions or opposition to 
the motions shall be filed in conform-
ance with paragraphs (b) and (c) of this 
section [Rules 6(b) and 6(c)]. 

§ 22.7 Copies and Service Thereof 
[Rule 7]. 

(a) Rule 4 file. For documents pro-
vided pursuant to § 22.4 of this part 
[Rule 4], the original and one copy 
shall be provided to the Board, and one 
copy shall be provided to each party. 
Documents shall be provided by hand 
delivery, express or priority mail, or 
approved commercial carrier (e.g., UPS 
or FedEx); first class and parcel post 
mail are not permitted unless author-
ized by the Board. 

(b) Other submissions filed with the 
Board. Except as otherwise authorized 
by the Board, all correspondence and 
submissions, other than documents 
provided pursuant to § 22.4 of this part 
[Rule 4] and appeals filed under § 22.3(c) 
of this part [Rule 3(c)], shall be pro-
vided to the Board by e-mail at 
cab@gao.gov, with a courtesy copy of 

the submission provided by e-mail to 
each of the members of the Board. All 
e-mails to cab@gao.gov must identify 
the case name and docket number in 
the subject line of the e-mail. In addi-
tion, unless the Board directs other-
wise, the original plus 3 copies of the e- 
mailed submission also shall be pro-
vided to the Board by hand delivery, 
express or priority mail, or approved 
commercial carrier (e.g., UPS or 
FedEx) within 2 business days of the e- 
mailed filing (except that the original 
and one copy are required for appeals 
involving small claims or using accel-
erated procedures). Delivery to the 
Board by first class or parcel post mail 
is not permitted. However, the Board 
may at any time modify the number of 
copies required or authorize alter-
native methods of delivery to the 
Board. 

(c) Service on parties. All correspond-
ence and submissions to the Board 
must be provided to all other parties 
using the same method of service as 
used for the Board, or an equal or more 
expeditious method of service. Except 
for documents provided pursuant to 
§ 22.4 of this part [Rule 4], e-mail serv-
ice is preferred. However, where the 
parties agree to other methods of serv-
ice, such other methods of service to 
parties are permitted. 

(d) Proof of service. A party sending a 
document to the Board must represent 
to the Board that a copy has been sent 
to the other parties, identify the date 
on which service was made, and iden-
tify the method of delivery used. This 
may be done by certificate of service, 
by notation of a photostatic copy (cc:), 
or by any other means that can reason-
ably be expected to show the Board 
that the other party has been provided 
a copy, the date on which the copy was 
provided, and the method of delivery 
used to provide the copy. Proof of serv-
ice must be provided to the Board at 
the time of filing. If proof of service is 
not provided, the Board may decline to 
consider the document in the appeal. 

§ 22.8 General Discovery Procedures 
[Rule 8]. 

(a) General policy and methods of dis-
covery. The parties are encouraged to 
engage in voluntary discovery proce-
dures and may obtain discovery by one 
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or more of the following methods: 
Depositions; written interrogatories; 
requests for admissions; and requests 
for production of documents, electroni-
cally stored information, other tan-
gible things, or entry onto land. 

(b) Scope of discovery. Except as oth-
erwise limited by order of the Board, 
the parties may obtain discovery re-
garding any matter, not privileged, 
which is relevant to the subject matter 
involving the pending appeal, whether 
it relates to a claim or defense of a 
party, including the existence, descrip-
tion, nature, custody, condition, and 
location of any books, documents, elec-
tronically stored information, or other 
tangible things, and the identity and 
location of persons having knowledge 
of any discoverable matter. It is not a 
ground for objection that the informa-
tion sought will be inadmissible if the 
information sought appears reasonably 
calculated to lead to the discovery of 
admissible evidence. 

(c) Discovery plan, conferences, and or-
ders. Within 30 days of the initial filing 
of documents in accordance with 
§ 22.4(a) of this part [Rule 4(a)], the par-
ties shall confer and file with the 
Board a proposed discovery plan, which 
shall include estimated time frames 
and proposed dates for completing dis-
covery and when the parties anticipate 
that a hearing can be scheduled. Upon 
request of a party or on its own initia-
tive, the Board may at any time hold 
an informal meeting or telephone con-
ference with the parties to identify 
outstanding issues relating to dis-
covery; establish a plan and schedule 
for discovery; set limitations on dis-
covery; compel compliance with dis-
covery; and issue such orders or deter-
mine such other matters as are nec-
essary for the proper management of 
discovery, including imposing sanc-
tions on the parties as may be appro-
priate. 

(d) Discovery limits. On motion or on 
its own initiative, the Board may make 
any order necessary to protect a party 
or person from annoyance, embarrass-
ment, oppression, or undue burden or 
expense. Such order may impose limi-
tations on the scope, method, time and 
place for discovery, and include provi-
sions for protecting the secrecy of con-
fidential information or documents. 

(e) Discovery objections. Unless other-
wise ordered by the Board, any objec-
tion to a discovery request must be 
filed with the Board within 15 days of 
receipt of the request. Objections must 
be filed in writing and state with speci-
ficity the grounds therefor. Upon re-
ceipt, the Board will establish a sched-
ule for resolving the objections, which 
may include additional briefing by the 
parties or oral argument, and will de-
termine the extent to which discovery 
will be permitted. A party shall fully 
respond to any discovery request to 
which it does not file a timely objec-
tion, in accordance with paragraph (f) 
of this section [Rule 8(f)]. The parties 
are required to make a good faith ef-
fort to resolve objections to discovery 
requests informally prior to seeking re-
lief from the Board. 

(f) Discovery responses. Unless other-
wise ordered by the Board, a party is 
required to respond to written inter-
rogatories, requests for admission, and 
requests for production of documents, 
electronically stored information, 
other tangible things, or entry onto 
land within 30 days of receipt. 

(g) Duty to supplement discovery re-
sponses. A party that has responded to 
written interrogatories, requests for 
admission, or requests for production 
of documents, electronically stored in-
formation, or other tangible things, 
upon becoming aware of deficiencies or 
inaccuracies in its original responses, 
or upon acquiring additional informa-
tion or documents relevant thereto, 
shall, as quickly as practicable, and as 
often as necessary, supplement its re-
sponses to the requesting party with 
correct and sufficient additional infor-
mation and such additional documents 
as are necessary to give a complete and 
accurate response to the request. 

(h) Voluntary cooperation. Each party 
is expected to cooperate by making 
available witnesses and evidence under 
its control when requested by another 
party, and to secure the voluntary at-
tendance of third-party witnesses and 
production of evidence by third parties, 
when practicable. 

(i) Motions to compel discovery. If a 
party refuses to comply with a dis-
covery request, or a party’s response to 
a discovery request is incomplete or 
entirely absent, any other party may 

VerDate Mar<15>2010 10:36 Feb 02, 2012 Jkt 226007 PO 00000 Frm 00043 Fmt 8010 Sfmt 8010 Y:\SGML\226007.XXX 226007w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



34 

4 CFR Ch. I (1–1–12 Edition) § 22.9 

file a motion to compel a response. 
However, such motion must include a 
representation that the moving party 
has tried in good faith, prior to filing 
the motion, to resolve the matter in-
formally. The motion to compel shall 
include a copy of each discovery re-
quest at issue and the response, if any. 

(j) Sanctions. If, after being properly 
served with such discovery request, a 
party fails to appear for deposition, re-
spond to interrogatories or requests for 
admissions, or respond to a request for 
production of documents, electroni-
cally stored information, other tan-
gible things, or entry onto land, the 
party seeking discovery may move the 
Board to impose sanctions under § 22.10 
of this part [Rule 10]. 

(k) Discovery motions, timing. All mo-
tions concerning discovery, including 
motions to compel discovery, shall be 
filed on or before the scheduled end 
date of discovery to the maximum ex-
tent practicable. Motions that are filed 
after the end date of discovery will not 
be considered except for good cause 
shown. 

[73 FR 36258, June 26, 2008, as amended at 73 
FR 60610, Oct. 14, 2008] 

§ 22.9 Subpoenas [Rule 9]. 
(a) Issuance. Upon the written re-

quest of any party, or on the initiative 
of the Board, a subpoena may be issued 
that commands the person to whom it 
is directed to attend and give testi-
mony at a deposition or hearing, and/or 
produce documents or electronically 
stored information (including writings, 
papers, books, accounts, photographs, 
drawings, graphs, charts, recordings, 
and other data or data compilations) or 
other tangible things designated in the 
subpoena, or to permit entry onto des-
ignated premises for inspection or 
other purposes. Requests for subpoenas 
shall identify the Board and state the 
name and docket number of the appeal; 
identify the name of the person to 
whom the subpoena is directed; com-
mand the person to whom the subpoena 
is directed to, at a specific place and 
time, appear and testify, or produce 
designated documents, electronically 
stored information, or other tangible 
things, or permit the inspection of des-
ignated premises; and state the scope 
and relevance of the requested testi-

mony or evidence to the appeal. All re-
quests for subpoenas shall be filed at 
least 15 days before the testimony or 
evidence is to be provided, except that 
the Board may, in its discretion, honor 
requests for subpoenas not made within 
this time limitation. 

(b) Service. The party requesting the 
subpoena shall cause the subpoena to 
be served upon the person named in the 
subpoena as soon as practicable after 
the subpoena has been issued and shall 
provide proof of service to the Board. 
Service shall be made by any person 
who is not a party and not less than 18 
years of age by personal delivery to the 
person named in the subpoena, and 
shall include tender of the fees for one 
day attendance and the mileage al-
lowed by 28 U.S.C. 1821 or other appli-
cable law; however, where the subpoena 
is issued on behalf of the government, 
money payments need not be tendered 
in advance of attendance. 

(c) Motions to quash. Upon written 
motion of the person named in the sub-
poena or a party, the Board may quash 
or modify the subpoena if it is unrea-
sonable and oppressive or for other 
good cause shown, or the Board may 
require the party in whose behalf the 
subpoena was issued to advance the 
reasonable costs of producing subpoe-
naed evidence. Motions to quash or 
modify a subpoena must be filed within 
10 days of service of the subpoena or by 
the date and time specified in the sub-
poena for compliance, whichever is ear-
lier. 

(d) Contumacy. In the case of contu-
macy or refusal to obey a subpoena by 
a person who resides, is found, or trans-
acts business within the jurisdiction of 
a United States district court, the 
Board may apply to the court through 
the Attorney General of the United 
States for an order requiring the per-
son to appear before the Board to give 
testimony, produce evidence, or both. 

§ 22.10 Sanctions [Rule 10]. 
(a) Standards. All parties and their 

representatives, attorneys, and any ex-
perts/consultants retained by them or 
their attorneys, must obey directions 
and orders prescribed by the Board and 
adhere to standards of conduct applica-
ble to such parties and persons. As to 
an attorney, the standards include the 
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rules of professional conduct and ethics 
of the jurisdictions in which an attor-
ney is licensed to practice, to the ex-
tent that those rules are relevant to 
conduct affecting the integrity of the 
Board, its process, and its proceedings. 
The Board will also look to profes-
sional guidelines in evaluating an indi-
vidual’s conduct. 

(b) Imposition of sanctions. (1) When a 
party or its representative or attorney 
or any expert/consultant fails to com-
ply with any direction or order issued 
by the Board (including an order to 
provide or permit discovery), or en-
gages in misconduct affecting the 
Board, its process, or its proceedings, 
the Board may make such orders as are 
just, including the imposition of appro-
priate sanctions. The sanctions may in-
clude: 

(i) Taking the facts pertaining to the 
matter in dispute to be established for 
the purpose of the appeal in accordance 
with the contention of the party sub-
mitting the discovery request; 

(ii) Forbidding challenge of the accu-
racy of any evidence; 

(iii) Refusing to allow the noncompli-
ant party to support or pose designated 
claims or defenses; 

(iv) Prohibiting the noncompliant 
party from introducing in evidence des-
ignated documents or items of testi-
mony; 

(v) Striking pleadings or parts there-
of, or staying further proceedings until 
the order is obeyed; 

(vi) Dismissing the appeal or any 
part thereof; and/or 

(vii) Imposing such other sanctions 
as the Board deems appropriate. 

(2) Prior to imposing sanctions, the 
Board will provide the noncompliant 
party with notice and an opportunity 
to be heard on the issue of whether 
sanctions should be imposed. The op-
portunity to be heard does not mean 
that the party is entitled to a hearing; 
the opportunity to provide written ar-
gument shall satisfy this requirement. 

(c) Disciplinary proceedings. In addi-
tion to the above procedures, the Board 
may discipline individual party rep-
resentatives, attorneys, and experts/ 
consultants for a violation of any 
Board order or direction or standard of 
conduct applicable to such individual 
where the violation affects the integ-

rity of the Board’s process or pro-
ceedings. Sanctions may be public or 
private and may include admonish-
ment, disqualification from a par-
ticular matter, referral to an appro-
priate licensing authority, or such 
other action as circumstances may 
warrant. The Board, in its discretion, 
may suspend an individual from ap-
pearing before the Board as a party 
representative, attorney, or expert/con-
sultant if, after affording such indi-
vidual notice and an opportunity to be 
heard, a majority of all members of the 
Contact Appeals Board determines that 
such sanction is warranted. 

§ 22.11 Depositions [Rule 11]. 
(a) When depositions may be taken. 

After an appeal has been docketed by 
the Board and a complaint has been 
filed, either party may take the testi-
mony of any person by deposition upon 
oral examination or written questions, 
for the purpose of discovery or for use 
as evidence in the appeal proceedings, 
or for both purposes. 

(b) Time, place, and manner of taking. 
The time, place, and manner of taking 
depositions shall be as mutually agreed 
to by the parties or, failing such agree-
ment, be governed by order of the 
Board. 

(c) Limits. The number of depositions 
taken shall not be limited except as 
the Board may require to protect a 
party from annoyance, burden, or har-
assment. 

(d) Use as evidence. No testimony 
taken by deposition shall be considered 
as part of the evidence in the hearing 
of an appeal unless and until such tes-
timony is offered and received in evi-
dence at the hearing. Depositions ordi-
narily will not be received in evidence 
if the deponent is present and can tes-
tify personally at the hearing; how-
ever, depositions may be used to con-
tradict or impeach the testimony of a 
deponent as a witness. If only a part of 
a deposition is offered in evidence by a 
party, an adverse party may require 
the offering party to introduce any 
other part which in fairness ought to 
be considered with the part introduced. 
In any case, the Board, upon the agree-
ment of the parties, may permit the in-
troduction of relevant portions of depo-
sitions as designated by the parties. If 
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no hearing has been conducted and the 
appeal has been submitted on the 
record pursuant to § 22.17 of this part 
[Rule 17], the Board, in its discretion, 
may receive depositions in evidence to 
supplement the record. 

§ 22.12 Interrogatories [Rule 12]. 
(a) When interrogatories may be served. 

After an appeal has been docketed by 
the Board and a complaint has been 
filed, a party may serve on an adverse 
party written interrogatories to be an-
swered by the party served or, if the 
party served is a public or private cor-
poration or a partnership or associa-
tion, by any officer or agent who shall 
furnish such information as is avail-
able to the party. 

(b) Answers. The interrogatories shall 
be answered separately and fully in 
writing, signed under oath by the per-
son answering them, and served on the 
party submitting the interrogatories. 
Objections to the interrogatories shall 
be signed by counsel for the party re-
sponding to the interrogatories. An in-
terrogatory is not necessarily objec-
tionable merely because an answer to 
the interrogatory may involve an opin-
ion or contention that relates to fact 
or the application of law to fact; how-
ever, the Board may order that such in-
terrogatory need not be answered until 
after discovery has been completed or 
some other event has occurred. 

(c) Scope and use as evidence. Inter-
rogatories may relate to any matters 
which can be inquired into under § 22.11 
of this part [Rule 11] (Depositions), and 
the answers may be used to the same 
extent as provided for the use of the 
deposition of a party. 

(d) Limits. The number of interrog-
atories or sets of interrogatories to be 
served shall not be limited except as 
the Board may require to protect a 
party from annoyance, burden, or har-
assment. 

(e) Option to produce business records. 
Where the answer to an interrogatory 
may be derived or ascertained from the 
business records of the party upon 
which the interrogatory has been 
served, and the burden of deriving or 
ascertaining the answer is substan-
tially the same for the party serving 
the interrogatory as for the party 
served, it is a sufficient answer to such 

interrogatory to specify the record(s) 
from which the answer may be derived 
or ascertained and to afford the party 
serving the interrogatory a reasonable 
opportunity to examine, audit, or in-
spect such records and to make copies 
thereof. Such specification shall be in 
sufficient detail to permit the interro-
gating party to locate and to identify, 
as readily as can the party served, the 
record(s) from which the answer may 
be ascertained. 

§ 22.13 Requests for Admission [Rule 
13]. 

(a) When requests for admission may be 
served. (1) After an appeal has been 
docketed by the Board and a complaint 
has been filed, a party may serve on 
the opposing party a written request 
for the admission by the latter of the 
genuineness of any relevant documents 
described in and exhibited with the re-
quest, or of the truth of any relevant 
matters of fact set forth in the request. 
Each of the matters for which an ad-
mission is requested shall be deemed 
admitted unless, within the period des-
ignated in § 22.8(c) and § 22.8(f) of this 
part [Rules 8(e) and 8(f)] for responding 
to discovery requests, the party to 
whom the request is directed serves 
upon the party requesting the admis-
sion either: 

(i) A sworn statement denying spe-
cifically the matters for which an ad-
mission is requested or setting forth in 
detail the reasons why he or she cannot 
truthfully admit or deny those mat-
ters, or 

(ii) Written objections on the ground 
that some or all of the requested ad-
missions are privileged or irrelevant or 
that the request is otherwise improper 
in whole or in part. 

(2) If written objections to a part of 
the request are made, the remainder of 
the request shall be answered within 
the period designated in Rule 8(f). A de-
nial shall fairly meet the substance of 
the requested admission and, when 
good faith requires that a party deny 
only a part of a matter for which an 
admission is requested, he or she shall 
specify so much of it as is true and 
deny only the remainder. 

(b) Limits. The number of requests for 
admissions served shall not be limited 
except as the Board may require to 
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protect a party from annoyance, bur-
den, or harassment. 

(c) Use as evidence. Any matter ad-
mitted is conclusively established for 
the purpose of the pending action, un-
less the Board, on motion, permits 
withdrawal or amendment of the ad-
mission. 

[73 FR 36258, June 26, 2008, as amended at 73 
FR 60610, Oct. 14, 2008] 

§ 22.14 Production of Documents, Elec-
tronically Stored Information, 
Other Tangible Things, or Entry 
Onto Land [Rule 14]. 

(a) When documents, electronically 
stored information, other tangible things, 
or entry onto land may be requested. 
After an appeal has been docketed by 
the Board and a complaint has been 
filed, any party may serve on any other 
party a request— 

(1) To produce and permit the inspec-
tion, copying, or photographing of any 
designated documents or electronically 
stored information (including writings, 
papers, books, accounts, photographs, 
drawings, graphs, charts, recordings, 
and other data or data compilations), 
or other tangible things, not privi-
leged, which are in his, her, or its pos-
session, custody, or control and which 
are within the scope of discovery as de-
scribed in § 22.8(b) of this part [Rule 
8(b)]; or 

(2) To permit entry onto designated 
land or other property in his or its pos-
session or control for the purpose of in-
specting, measuring, surveying, film-
ing, or photographing the property or 
any designated object or operation 
thereon which is within the scope of 
discovery as described in § 22.8(b) of 
this part [Rule 8(b)]. 

(b) Time, place, and manner. The re-
quest shall specify the time, place, and 
manner of making the inspection and 
taking the copies and photographs. The 
Board may make an order that the in-
spection, copying, measuring, sur-
veying, filming, or photographing shall 
be limited to certain matters; or the 
Board may make any other order 
which, in its discretion, it deems ap-
propriate to protect the party from an-
noyance, burden, or harassment. 

§ 22.15 Conferences and Orders [Rule 
15]. 

(a) Initial status conference. As soon as 
practicable after the filing of the com-
plaint and answer, the Board shall 
schedule an initial status conference to 
discuss the issues of the case, the pro-
cedures available under the Board’s 
rules of resolution of the case, and a 
tentative schedule for such resolution, 
including the plan for possible dis-
covery required by Rule 8(c), the possi-
bility of alternative dispute resolution 
(see Rule 24), and the possibility of dis-
positive motions. 

(b) Status conferences and reports. At 
any time during the appeal, the Board, 
upon its own initiative or upon the re-
quest of one of the parties, may call 
upon the parties or their attorneys or 
representatives to appear before the 
Board (or one or more members there-
of) for a status conference to consider 
or report on whatever matters are nec-
essary to aid in the disposition of the 
appeal. Such matters may include, for 
example, the simplification or clari-
fication of issues, the necessity or de-
sirability of amendments to the plead-
ings, agreements and rulings to facili-
tate discovery, progress reports during 
discovery, and pre-hearing procedures 
and scheduling. Status conferences 
may be conducted in person or by tele-
phone, and the Board generally will 
make an order which recites the action 
taken at the conference(s). From time 
to time, the Board also may require 
one or more of the parties, either joint-
ly or individually, to provide status re-
ports concerning any matter that aids 
in the disposition of the appeal. 

(c) Rulings, orders, and directions. The 
Board may make such rulings and issue 
such orders and directions as are nec-
essary to secure the informal, expedi-
tious, and inexpensive resolution of 
every case before the Board. Any rul-
ing, order, or direction that the Board 
may make or issue pursuant to the 
rules of this Board may be made on the 
motion of any party or on the initia-
tive of the Board. The Board may also 
amend, alter, or vacate a ruling, order, 
or direction upon such terms as it 
deems appropriate. In making rulings 
and issuing orders and directions, the 
Board will take into consideration 
those Federal Rules of Civil Procedure 
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and Federal Rules of Evidence which 
address matters not specifically cov-
ered herein. 

[73 FR 60610, Oct. 14, 2008] 

§ 22.16 Hearings [Rule 16]. 
(a) Election of hearing or record submis-

sion. Each party shall inform the 
Board, in writing, whether it elects a 
hearing or submission of the case on 
the record pursuant to § 22.17 of this 
part [Rule 17]. Such election shall 
occur no later than 15 days after the 
conclusion of discovery, unless the 
Board directs otherwise. In the event 
that only one party waives a hearing 
and submits its case on the record, the 
Board shall proceed with a hearing at-
tended by the remaining parties. 

(b) Pre-hearing schedule. (1) Within 30 
days of the conclusion of discovery, the 
parties shall meet and confer and pro-
vide the Board with a joint proposed 
schedule for pre-hearing and hearing 
disclosures, submissions, and key 
events. In the absence of agreement, 
each party shall submit its own pro-
posed schedule. The schedule shall ad-
dress, at a minimum, deadlines for sub-
mitting the following: 

(i) Dispositive motions, motions for 
summary judgment, and motions in 
limine, which allow sufficient time for 
the Board to resolve the motions before 
the hearing; 

(ii) Pre-hearing briefs or statements 
of the case; 

(iii) The identification of lay and ex-
pert witnesses for hearing, the general 
substance of testimony to be offered by 
each witness, and any depositions that 
will be used in lieu of witness testi-
mony; 

(iv) The exchange of expert reports 
and statements (if not done during dis-
covery); 

(v) Proposed stipulations of fact; 
(vi) The exchange of hearing exhibit 

books; 
(vii) The production of any additional 

documents to be used at the hearing 
that are not already part of the § 22.4 
[Rule 4] file; 

(viii) Objections to proposed evidence 
or § 22.4 [Rule 4] file submissions; 

(ix) Date for conducting a pre-hear-
ing conference; 

(x) Dates and duration of the hearing; 
and 

(xi) Any other matter necessary for 
resolution before the hearing. 

(2) As soon as practicable after re-
ceipt of the parties’ proposed sched-
ule(s), the Board will issue an order es-
tablishing a schedule for pre-hearing 
submissions and events, taking into ac-
count the parties’ proposed schedule, 
the nature of the case, and the sched-
uling needs of the Board. 

(c) Pre-hearing conference. Prior to 
the hearing, the Board will conduct a 
pre-hearing conference to discuss such 
matters as may be necessary to con-
duct an orderly and efficient hearing. 
Objections to evidence may be resolved 
during the pre-hearing conference or at 
such other time as established by the 
Board. 

(d) Pre-hearing briefs. At least 20 days 
before a scheduled hearing, each party 
shall file, in accordance with § 22.6(b) of 
this part [Rule 6(b)], a pre-hearing 
statement of the case, which shall in-
clude the party’s legal and factual 
analysis of the relevant issues, and how 
the party intends to prove its case. 

(e) Location of hearing. Hearings will 
be held at 441 G Street, NW., Wash-
ington, DC 20548, unless otherwise or-
dered by the Board. The Board will 
consider a request for a hearing at an-
other location if compelling reasons 
are timely presented. 

(f) Notice of hearing. The parties, or 
their counsel, will be given at least 15 
days notice of the time and place of a 
hearing on the merits, provided that 
the parties may, with the approval of 
the Board, waive notice and fix a mutu-
ally satisfactory time for the hearing. 
Continuances will not be granted ex-
cept upon written request and for good 
cause. 

(g) Nature of hearing. Hearings may 
be held by one or more of the panel 
members of the Board and shall be as 
informal as may be reasonable and ap-
propriate under the circumstances. 
Each party may offer the testimony of 
witnesses, who shall be subject to 
cross-examination by the opposing 
party, and such relevant and material 
evidence as they deem appropriate and 
as would be admissible under para-
graph (h) of this section [Rule 16(h)], 
subject, however, to the sound discre-
tion of the presiding Board member in 
supervising the extent and manner of 

VerDate Mar<15>2010 10:36 Feb 02, 2012 Jkt 226007 PO 00000 Frm 00048 Fmt 8010 Sfmt 8010 Y:\SGML\226007.XXX 226007w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



39 

Government Accountability Office § 22.16 

presentation of such evidence. Stipula-
tions of fact agreed upon by the parties 
must be in writing, must be filed with 
the Board, and may be used as evidence 
at the hearing. The parties may also 
stipulate to the testimony that would 
be given by a witness if the witness 
were present. The Board may at any 
time during the hearing require evi-
dence or argument in addition to that 
put forth by the parties. 

(h) Admissibility and weight of evi-
dence. In general, any relevant and ma-
terial evidence that would be admis-
sible under the Federal Rules of Evi-
dence will be admitted to the record. 
However, evidence which may not be 
admissible under the Federal Rules of 
Evidence, including hearsay, may be 
admitted at the discretion of the pre-
siding Board member. The Board may 
also exclude evidence to avoid unfair 
prejudice, confusion of the issues, 
undue delay, waste of time, or needless 
presentation of cumulative evidence. 
The weight to be attached to evidence 
and credibility to be accorded wit-
nesses will be determined by the Board, 
in its discretion. 

(i) Examination of witnesses. Witnesses 
before the Board will be examined oral-
ly under oath or affirmation, unless 
the facts are stipulated or the Board 
shall otherwise order. If the testimony 
of a witness is not given under oath, 
the Board may warn the witness that 
his or her statements may be subject 
to the provisions of title 18, United 
States Code, secs. 287 and 1001, and any 
other provisions of law imposing pen-
alties for knowingly making false rep-
resentations in connection with claims 
against the United States or in any 
matter within the jurisdiction of any 
department or agency thereof. 

(j) Availability of witnesses, documents, 
and other tangible things. It is the re-
sponsibility of a party desiring to call 
any witness, or to use any document or 
other tangible thing as an exhibit in 
the course of a hearing, to ensure that 
whoever it wishes to call and whatever 
it wishes to use is available at the 
hearing. In the event that a witness 
does not appear or refuses to answer a 
question, or evidence requested by the 
Board is not produced, the Board may 
draw an adverse inference of the fact in 

question against the party responsible 
for providing the witness or evidence. 

(k) Issues not raised by the pleadings. If 
evidence is objected to at a hearing on 
the ground that it is not within the 
issues raised by the pleadings, it may 
nevertheless be admitted by the Board, 
in its discretion, if it is within the 
proper scope of the appeal. If such evi-
dence is admitted, the pleadings may 
be amended to conform to the evi-
dence. The Board may also grant the 
objecting party a continuance to en-
able it to respond to the evidence. 

(l) Delay by the parties. If the Board 
determines that the hearing is being 
unreasonably delayed by the failure of 
a party to produce evidence, or by the 
undue prolongation of the presentation 
of evidence, it may, by written order or 
by ruling from the bench, prescribe a 
time or times within which the presen-
tation of evidence must be concluded, 
establish time limits on the direct or 
cross-examination of witnesses, and en-
force such order or ruling by appro-
priate sanctions. 

(m) Exhibits. Unless otherwise di-
rected by the Board, each party shall 
prepare (jointly or individually) hear-
ing exhibit books for use during the 
hearing, and shall provide such books 
to the Board and opposing counsel at 
least 3 days before the hearing com-
mences. The books shall consist of doc-
uments (or relevant excerpts from doc-
uments) placed in a 3-ring binder or 
similar loose-leaf binder bound on the 
left margin, separated by numbered 
tabs, with an index of the documents in 
the front of each binder. The index 
shall identify the document by name 
and, where applicable, the § 22.4 [Rule 4] 
file citation (tab and Bates numbers). 
Each document page included in the 
exhibit books must be marked with the 
corresponding Bates number or appli-
cable numerical markings used in the 
§ 22.4 [Rule 4] file. Documents not con-
tained within the hearing books shall 
be marked by the Board during the 
hearing. Documents contained in the 
hearing book that are not admitted 
into evidence during the hearing will 
not become part of the record unless 
already part of the § 22.4 [Rule 4] file, or 
unless their inclusion in the record is 
requested by the presenting party and 
permitted by the Board. 
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(n) Copies. Copies of documents may 
be offered and received into evidence as 
exhibits, provided that they are of 
equal legibility and quality as the 
originals, and such copies shall have 
the same force and effect as if they 
were the originals. If the Board so di-
rects, the party offering a copy of a 
document as an exhibit shall have the 
original available at the hearing for ex-
amination by the Board and any other 
party. When the original of a document 
has been received in evidence, an accu-
rate copy thereof may be substituted in 
evidence for the original by leave of 
the Board at any time. 

(o) Absence of parties or counsel. The 
unexcused absence of a party or his au-
thorized representative at the time and 
place set for the hearing will not be oc-
casion for delay. In such event, the 
hearing will proceed and the case will 
be regarded as submitted by the absent 
party unless he or she appears before 
the conclusion of the hearing and offers 
additional evidence. 

(p) Transcripts. Unless the Board or-
ders otherwise, all hearings will be 
stenographically or electronically re-
corded and transcribed. Other con-
ferences and proceedings may be re-
corded or transcribed by order of the 
Board. Generally, the Board will ar-
range for the stenographer to record 
and transcribe the proceeding. Each 
party is responsible for purchasing its 
own copy of the transcript(s) or record-
ing(s). Waiver of recordation and tran-
scription may be especially suitable for 
appeals resolved under the small 
claims procedure prescribed in § 22.22(c) 
of this part [Rule 22(c)]. 

(q) Post-hearing briefs. The Board may 
require the submission of post-hearing 
briefs. In such case, briefs shall be filed 
within 30 days after receipt of the tran-
script of the hearing, and reply briefs 
shall be filed within 15 days after re-
ceipt of the initial post-hearing briefs, 
unless such other time period has been 
established by the Board. Post-hearing 
briefs shall be filed in accordance with 
the requirements of § 22.6(b) of this part 
[Rule 6(b)]. 

(r) Post-hearing evidence. No evidence 
shall be submitted by any party after 
the hearing has concluded, including 
but not limited to post-hearing dec-

larations, unless authorized by the 
Board in its discretion. 

[73 FR 36258, June 26, 2008, as amended at 73 
FR 60610, Oct. 14, 2008] 

§ 22.17 Submission on the Record 
Without a Hearing [Rule 17]. 

(a) General requirements. Pursuant to 
§ 22.16(a) of this part [Rule 16(a)], either 
party may elect to submit its case on 
the record without a hearing. Submis-
sion of a case without a hearing does 
not relieve the parties from the neces-
sity of proving the facts supporting 
their claims or defenses. 

(b) Conference in lieu of hearing. If nei-
ther side desires a hearing, either party 
may request that a conference be held 
in lieu of a hearing with one or more 
members of the panel designated to de-
cide the appeal, and such request may 
be granted at the discretion of the 
Board. The purpose of the conference is 
not to introduce new matters or evi-
dence, but to permit explanations and 
argument of matters of record. If any 
new matter is introduced at the con-
ference by either party, consideration 
of the appeal will be deferred until the 
opposing party has been apprised there-
of and has had an opportunity to reply. 
Both parties will be afforded the right 
to be present at any such conference. 
At the request of a party, or on the 
Board’s initiative, the conference may 
be stenographically or electronically 
recorded and transcribed pursuant to 
§ 22.16(p) of this part [Rule 16(p)]. 

(c) Statement of the case. The Board, 
at its discretion, may order a party 
that submits its case on the record 
without a hearing to submit a written 
statement of the case, including a legal 
and factual analysis of the relevant 
issues, within such period of time as 
the Board allows. The Board may also 
order parties to submit reply briefs. 
Briefs will be filed in accordance with 
the requirements of § 22.6(b) of this part 
[Rule 6(b)]. 

§ 22.18 Closing the Record [Rule 18]. 
(a) Closing the record. The record will 

be closed on a date announced by the 
Board by written notice. 

(b) Supplementing the record after the 
record is closed. Except as the Board 
may otherwise order in its discretion, 
no evidence shall be received after the 
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record is closed. However, at any time 
after the closing of the record and prior 
to a decision of the appeal by the 
Board, at the request of a party or 
upon its own initiative, the Board may 
reopen the record for the purpose of re-
ceiving newly discovered evidence or 
for such other reason as may appear to 
the Board to be appropriate. 

§ 22.19 Findings and Decisions of the 
Board [Rule 19]. 

(a) Generally. All proceedings shall be 
concluded and appeals disposed of as 
expeditiously as possible, commensu-
rate with sound adjudicatory proce-
dure. The findings and decision in each 
appeal shall be made by the members 
of the panel which considered that ap-
peal, and the findings and decision of 
the majority thereof shall constitute 
the findings and decision of the Board. 
The absence or withdrawal of one mem-
ber of the panel which considered that 
appeal shall not invalidate the pro-
ceedings, and the decision of the re-
maining panel members shall con-
stitute the decision of the Board. All 
decisions and findings of the Board 
shall be made in writing and copies 
thereof shall be forwarded to the par-
ties or their counsel. 

(b) Record upon which findings and de-
cisions are based. (1) The record upon 
which any decision of the Board will be 
rendered consists of the following: 

(i) Notice of appeal; 
(ii) Pleadings, motions, written briefs 

and statements, and responses thereto; 
(iii) Rule 4 file and any supplements 

other than those to which an objection 
has been sustained; 

(iv) Hearing exhibits other than 
those to which an objection has been 
sustained; 

(v) Orders, rulings, and directions to 
the parties issued by the Board; 

(vi) Written transcripts and elec-
tronic recordings of proceedings; 

(vii) Stipulations, party admissions, 
depositions or parts thereof received in 
evidence, and written interrogatories 
and responses received in evidence; 

(viii) Anything else that the Board 
may designate. 

(2) All other documents and elec-
tronically stored information are part 
of the administrative record of the pro-
ceedings and are not included in the 

record upon which the Board’s decision 
will be rendered. 

§ 22.20 Mistakes and Corrections [Rule 
20]. 

(a) To decisions and orders. Clerical 
mistakes in decisions or orders of the 
Board may be corrected at any time on 
the Board’s own initiative or upon mo-
tion of a party, except that if an appeal 
has been filed with another tribunal, 
such mistakes may be corrected only 
with leave of that tribunal. 

(b) To the official transcript. Correc-
tions to an official transcript of a hear-
ing will be made only when they in-
volve errors affecting its substance. 
The Board may order such corrections 
on motion or on its own initiative and 
only after notice to the parties giving 
them an opportunity to object. Such 
corrections will ordinarily be made ei-
ther by hand with pen and ink or by 
the appending of an errata sheet, or the 
Board may require that the reporter 
provide substitute or additional pages. 

§ 22.21 Motion for Reconsideration 
[Rule 21]. 

A motion for reconsideration, if filed 
by either party, shall set forth specifi-
cally the ground or grounds relied upon 
to sustain the motion, and shall be 
filed within 15 days of receipt of a copy 
of the Board’s decision. Mere disagree-
ment with a decision, re-argument of 
points already made, or the presen-
tation of new evidence that could have 
been presented during the appeal but 
was not, are not sufficient grounds for 
reconsideration. A motion pending 
under § 22.21 [Rule 21] does not affect 
the finality of a decision or suspend its 
operation. 

§ 22.22 Accelerated and Small Claims 
Procedures [Rule 22]. 

(a) Variation from standard pro-
ceedings. The ultimate purpose of any 
Board proceeding is to resolve fairly 
and expeditiously any dispute properly 
before the Board. The Board may at 
any time during an appeal modify the 
procedures contained in these rules if 
it is deemed feasible and furthers the 
resolution of the issue(s) in con-
troversy. 

(b) Accelerated procedure. The acceler-
ated procedure is available solely at 
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the appellant’s election, and only when 
the monetary amount in dispute is 
$100,000 or less. Such election shall be 
made no later than 15 days after re-
ceipt of the government’s answer to 
the complaint, unless the Board en-
larges the time for good cause shown. 
Promptly after receiving a timely filed 
election, the Board shall establish a 
schedule of proceedings that will allow 
for the timely resolution of the appeal. 
Pleadings may be simplified, discovery 
and other pre-hearing activities may be 
restricted or eliminated, and the ap-
peal may be decided by a single mem-
ber of the Board. Either party’s failure 
to adhere to the Board’s schedule may 
result in the Board drawing evi-
dentiary inferences adverse to the 
party at fault. Whenever possible, the 
Board shall resolve an appeal under 
this procedure within 180 days from the 
Board’s receipt of the election. 

(c) Small claims procedure. The small 
claims procedure is available solely at 
the appellant’s election, and only when 
the monetary amount in dispute is 
$50,000 or less (or in the case of a small 
business concern is $150,000 or less). 
Such election shall be made no later 
than 15 days after receipt of the gov-
ernment’s answer to the complaint, un-
less the Board enlarges the time for 
good cause shown. Promptly after re-
ceiving a timely filed election, the 
Board shall establish a schedule of pro-
ceedings that will allow for the timely 
resolution of the appeal. Pleadings may 
be simplified, discovery and other pre- 
hearing activities may be restricted or 
eliminated, and the appeal may be de-
cided by a single member of the Board. 
Either party’s failure to adhere to the 
Board’s schedule may result in the 
Board drawing evidentiary inferences 
adverse to the party at fault. Whenever 
possible, the Board shall resolve an ap-
peal under this procedure within 120 
days from the Board’s receipt of the 
election. 

§ 22.23 Suspension of Proceedings 
[Rule 23]. 

At any time, the Board may suspend 
the proceedings by agreement of the 
parties for settlement discussions, or 
for good cause shown. 

§ 22.24 Alternative Dispute Resolution 
[Rule 24]. 

(a) Docketed appeals. The Board con-
siders Alternative Dispute Resolution 
(ADR) to be an efficient way to timely 
resolve many contract disputes, and 
therefore encourages the parties to use 
ADR as an effective means to resolve 
their contract dispute. ADR with 
Board participation is available at the 
initiative of the Board or upon the 
joint motion of both parties. Guide-
lines, procedures, and requirements for 
implementing ADR will be prescribed 
by agreement of the parties and the 
Board. Ordinarily, ADR will be per-
formed by a Board member, designated 
by the Chairman of the Board, that is 
not one of the three panel members de-
ciding the dispute. 

(b) Other matters. Upon request and in 
the Board’s discretion, the Board can 
make an ADR neutral available for an 
ADR proceeding, even if the con-
tracting officer’s decision has not been 
issued or is not contemplated. Such a 
request should be directed to the Chair-
man of the Board. 

§ 22.25 Protective Orders and In Cam-
era Review [Rule 25]. 

(a) Protective orders. Upon motion of 
any party, or on the Board’s initiative, 
the Board may issue a protective order 
to hold materials under conditions that 
would limit access to them on the 
ground that such documents are privi-
leged or confidential, or sensitive in 
some other way. Any motion filed 
under this rule must state with speci-
ficity the grounds for such limited ac-
cess. The manner in which such mate-
rials will be held, the persons that 
shall have access to them, and the con-
ditions under which such access will be 
allowed will be specified in an order of 
the Board. 

(b) In camera review. Generally, all 
documents and evidence provided to 
the Board must also be provided to all 
other parties to the appeal or their 
legal counsel or representative. How-
ever, in limited circumstances, such as 
in deciding matters of privilege, it may 
be appropriate for the Board to review 
documents or evidence in camera. In 
camera review may be requested upon 
motion to the Board, or on the Board’s 
initiative. Any motion filed under this 
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rule must state with specificity the 
grounds for seeking in camera review. 

§ 22.26 Representation of Parties [Rule 
26]. 

(a) The appellant. Any appellant may 
appear before the Board represented by 
an attorney duly licensed in any State, 
Commonwealth, Territory, or in the 
District of Columbia. An individual ap-
pellant may appear before the Board in 
person; a corporation may be rep-
resented by an officer thereof; a part-
nership or joint venture may be rep-
resented by a member thereof. Under 
special circumstances, the Board may 
authorize a contractor to appear before 
the Board represented by a duly au-
thorized representative other than 
those mentioned herein for the pur-
poses of that appeal only. 

(b) The respondent. The respondent 
may appear before the Board rep-
resented by an attorney duly licensed 
in any State, Commonwealth, Terri-
tory, or in the District of Columbia. 
Such attorney shall be designated with 
authority to represent the govern-
ment’s interests before the Board. Al-
ternatively, if not otherwise prohib-
ited, the respondent may appear before 
the Board represented by the con-
tracting officer or the contracting offi-
cer’s authorized representative. 

(c) Others. The Board may, on mo-
tion, in its discretion, permit a special 
or limited appearance, such as by ami-
cus curiae. Permission to appear, if 
granted, will be for such purposes and 
in such manner as established by the 
Board. 

(d) Notice of appearance. An attorney 
or other duly authorized representative 
representing a party before the Board 
shall file a notice of appearance. Such 
notice shall provide the person’s name, 
address, direct dial telephone number, 
fax number, and e-mail address. If mul-
tiple attorneys or law firms represent a 
party, the contact information for each 
attorney shall be provided to the 
Board. In such instances, the party 
shall designate a single attorney or in-
dividual as the primary point of con-
tact for the party. Notices of appear-
ance shall be filed at the commence-
ment of the appeal and shall be up-
dated as necessary during the appeal. 

§ 22.27 Ex Parte Communications 
[Rule 27]. 

No member of the Board shall enter-
tain, nor shall any person directly or 
indirectly involved in an appeal submit 
to the Board, any evidence, expla-
nation, analysis, or advice, whether 
written or oral, regarding any matter 
at issue in an appeal without the 
knowledge and consent of the adverse 
party. This provision does not apply to 
consultation among Board members or 
to ex parte communications con-
cerning the Board’s administrative 
functions or procedures. 

§ 22.28 Time [Rule 28]. 
In computing any period of time de-

scribed in these rules, ‘‘days’’ refer to 
calendar days, unless otherwise speci-
fied in these rules. The first day from 
which the period begins to run is not 
counted, and when the last day of the 
period is Saturday, Sunday, or a Fed-
eral holiday, the period extends to the 
next day that is not a Saturday, Sun-
day, or a Federal holiday. Documents 
shall be deemed ‘‘filed’’ on the date and 
time received by the Board if received 
before 5:30 p.m. local time in Wash-
ington, DC, or the next business day if 
received after 5:30 p.m. 

[73 FR 60610, Oct. 14, 2008] 

§ 22.29 Inspection of the Record [Rule 
29]. 

The notice of appeal, the complaint, 
the answer, the documents required to 
be filed therewith pursuant to § 22.4 of 
this part [Rule 4], all papers filed by 
the parties with the Board pursuant to 
these rules, and all correspondence ex-
changed between the Board and the 
parties or their attorneys shall be 
available for inspection at the offices 
of the Board. Prior arrangements for 
inspection of the file should be made 
with a member of the Board. 

PART 25—CONDUCT IN THE GOV-
ERNMENT ACCOUNTABILITY OF-
FICE BUILDING AND ON ITS 
GROUNDS 

Sec. 
25.1 Applicability and governing laws. 
25.2 Inspection. 
25.3 Admission to the GAO building. 
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