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§28.25 Representation.

(a) All parties to a petition may be
represented in any matter relating to
the petition. The parties shall des-
ignate their representatives, if any, in
the petition or responsive pleading.
Any subsequent changes in representa-
tion shall also be in writing, and sub-
mitted to the administrative judge and
served upon the other parties. Once a
party has designated a representative,
all documents required by the Board’s
regulations to be served upon the party
shall instead be served upon the rep-
resentative.

(b) A party may choose any rep-
resentative so long as the person is
willing and available to serve. How-
ever, the other party or parties may
challenge the representative on the
grounds of conflict of interest or con-
flict of position. This challenge must
be made by motion to the administra-
tive judge within 10 days of service of
the notice of designation, and shall be
ruled upon by the administrative judge
prior to any further proceeding in the
case. These procedures apply equally to
original and subsequent designations of
representatives. In the event the se-
lected representative is disqualified,
the party affected shall be given a rea-
sonable time to obtain another rep-
resentative.

(c) The administrative judge, on his
or her own motion, may disqualify a
party’s representative on the grounds
described in paragraph (b) of this sec-
tion.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69301, Dec. 12, 2003]

§28.26 Witness fees.

The costs involved in the appearance
of witnesses in any Board proceeding
shall be allocated as follows:

(a) Persons employed by the GAO
shall, upon request by the administra-
tive judge to GAO, be made available
to participate in the hearing and shall
be in official duty status for this pur-
pose and shall not receive witness fees.
Payment of travel and per diem ex-
penses shall be governed by applicable
laws and regulations.
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§28.27

(b) Employees of other federal agen-
cies called to testify at a Board hearing
shall, at the request of the administra-
tive judge and with the approval of the
employing agency, be in official duty
status during any period of absence
from their normal duties caused by
their testimony, and shall not receive
witness fees. Payment of travel and per
diem expenses shall be governed by ap-
plicable laws and regulations. A party
planning to call an employee of an-
other federal agency as a witness shall
promptly notify the administrative
judge of the need to submit to the fed-
eral agency a request that the em-
ployee be granted official duty status.
In the event that the employing agency
refuses the request to release the em-
ployee-witness in an official duty sta-
tus, the employee-witness may be paid
a witness fee in accordance with para-
graph (c) of this section.

(c) Witnesses who are not covered by
paragraphs (a) or (b) of this section are
entitled to the same witness fees as
those paid to subpoenaed witnesses
under 28 U.S.C. 1821. The fees shall be
paid, in the first instance, by the party
requesting the appearance of the wit-
ness, subject to a subsequent decision
otherwise in accordance with §28.89,
concerning the award of attorneys fees
and costs. Such fees shall be tendered
to the witness at the time the sub-
poena is served, or, when the witness
appears voluntarily, at the time of ap-
pearance. A federal agency or corpora-
tion is not required to tender witness
fees in advance. Payment of travel and
per diem expenses shall be governed by
applicable law and regulation.

(d) When the General Counsel is the
petitioner or is representing the peti-
tioner, the General Counsel shall pay
the witness fees and arrange for the
travel and per diem expenses that are
required by paragraph (c) of this sec-
tion.

§28.27 Intervenors.

(a) Intervenors are persons who are
allowed to participate in a proceeding
because the proceeding, or its outcome,
may affect their rights or duties.

(b) Any person may, by motion to the
administrative judge, request permis-
sion to intervene. The motion shall
state the reasons why the person



§28.28

should be permitted to intervene. A
person alleged to have committed a
prohibited personnel practice under 5
U.S.C. 2302(b) may request permission
to intervene under this section.

(c) A motion for permission to inter-
vene will be granted where a deter-
mination is made by the administra-
tive judge or the Board, where the case
is being heard en banc, that the re-
questor will be affected directly by the
outcome of the proceeding. Denial of a
motion for intervention may be ap-
pealed to the full Board. Such an ap-
peal shall be filed within 10 days of
service of the denial of the motion to
intervene.

(d) Intervenors who are granted per-
mission to intervene will be considered
full parties to the hearing and will
have the same rights and duties as a
party with two exceptions:

(1) Intervenors will not have an inde-
pendent right to a hearing.

(2) Intervenors may participate in
Board proceedings only on the issues
affecting them, as determined by the
administrative judge or Board.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69301, Dec. 12, 2003]

§28.28 Substitution.

(a) If a petitioner dies or is otherwise
unable to pursue the petition, the ac-
tion may be completed upon substi-
tution of a proper party.

(b) A motion for substitution shall be
filed by the proper party within 90 days
after the death of the petitioner or
other disabling event.

[568 FR 61992, Nov. 23, 1993, as amended at 68
FR 69301, Dec. 12, 2003]

§28.29 Consolidation or joinder.

(a) Explanation. (1) Consolidation
may occur where two or more parties
have cases which should be united be-
cause they contain identical or similar
issues or in such other circumstances
as justice requires.

(2) Joinder may occur where one per-
son has two or more petitions pending
and they are united for consideration.
For example, a single petitioner who
has one petition pending challenging a
30-day suspension and another petition
pending challenging a subsequent dis-
missal might have the cases joined.
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(b) Action by administrative judge. An
administrative judge may consolidate
or join cases on his or her own initia-
tive or on the motion of a party if to do
so would expedite processing of the
cases and not adversely affect the in-
terests of the parties.

[68 FR 61992, Nov. 23, 1993, as amended at 68
FR 69301, Dec. 12, 2003]

DISCOVERY

§28.40 Statement of purpose.

Proceedings before the Board shall be
conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed for presentation of the party’s
case. These regulations are intended to
provide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate adju-
dication of the case. The parties are ex-
pected to initiate and complete needed
discovery with a minimum of Board
intervention.

§28.41 Explanation, scope and meth-
ods.

(a) Ezxplanation. Discovery is the
process apart from the hearing where-
by a party may obtain relevant infor-
mation from another person, including
a party, which has not otherwise been
provided. Relevant information in-
cludes information which appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence. This in-
formation is obtained for the purpose
of assisting the parties in developing,
preparing, and presenting their cases.
The Federal Rules of Civil Procedure
may be used as a general guide for dis-
covery practices in proceedings before
the Board, except as to matters specifi-
cally covered by these regulations. The
Federal Rules of Civil Procedure shall
be interpreted as instructive rather
than controlling.

(b) Scope. Any person may be exam-
ined pursuant to paragraph (c) of this
section regarding any nonprivileged
matter which is relevant to the issue
under review, including the existence,
description, nature, custody, condition
and location of documents or other
tangible things, and the identity and
location of persons having knowledge
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