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the extent that this system of records 
is exempted from subsections (f) and 
(d) of the Act. Although EPA is claim-
ing exemption from these require-
ments, EPA has published such a no-
tice concerning its notification, access, 
and contest procedures because, under 
certain circumstances, EPA might de-
cide it is appropriate for an individual 
to have access to all or a portion of his 
records in this system of records. 

(v) 5 U.S.C. 552a(f)(1) requires an 
agency to promulgate rules which shall 
establish procedures whereby an indi-
vidual can be notified in response to 
his request if any system of records 
named by the individual contains a 
record pertaining to him or her. Since 
EPA is claiming that this system of 
records is exempt from subsection (d) 
of the Act, concerning access to 
records, the requirements of sub-
sections (f)(2) through (5) of the Act, 
concerning agency rules for obtaining 
access to such records, are inapplicable 
and are exempted to the extent that 
this system of records is exempt from 
subsection (d) of the Act. Although 
EPA is claiming exemption from the 
requirements of subsection (f) of the 
Act, EPA has promulgated rules which 
establish Agency procedures because, 
under certain circumstances, it might 
be appropriate for an individual to 
have access to all or a portion of his or 
her records in this system of records. 
These procedures are described else-
where in this part. 

(d) Exempt records provided by another 
Federal agency. Individuals may not 
have access to records maintained by 
the EPA if such records were provided 
by another Federal agency which has 
determined by regulation that such 
records are subject to general exemp-
tion under 5 U.S.C. 552a(j) or specific 
exemption under 5 U.S.C. 552a(k). If an 
individual requests access to such ex-
empt records, EPA will consult with 
the source agency. 

(e) Exempt records included in a non-
exempt system of records. All records ob-
tained from a system of records which 
has been determined by regulation to 
be subject to specific exemption under 
5 U.S.C. 552a(k) retain their exempt 
status even if such records are also in-
cluded in a system of records for which 

a specific exemption has not been 
claimed. 

PART 17—IMPLEMENTATION OF THE 
EQUAL ACCESS TO JUSTICE ACT 
IN EPA ADMINISTRATIVE PRO-
CEEDINGS 
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AUTHORITY: Section 504, Title 5 U.S.C., as 
amended by sec. 203(a)(1), Equal Access to 
Justice Act (Title 2 of Pub. L. 96–481, 94 Stat. 
2323). 

SOURCE: 48 FR 39936, Sept. 2, 1983, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 17.1 Purpose of these rules. 
These rules are adopted by EPA pur-

suant to section 504 of title 5 U.S.C., as 
added by section 203(a)(1) of the Equal 
Access to Justice Act, Public Law No. 
96–481. Under the Act, an eligible party 
may receive an award for attorney’s 
fees and other expenses when it pre-
vails over EPA in an adversary adju-
dication before EPA unless EPA’s posi-
tion as a party to the proceeding was 
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substantially justified or special cir-
cumstances make an award unjust. The 
purpose of these rules is to establish 
procedures for the submission and con-
sideration of applications for awards 
against EPA when the underlying deci-
sion is not reviewed by a court. 

§ 17.2 Definitions. 
As used in this part: 
(a) The Act means section 504 of title 

5 U.S.C., as amended by section 
203(a)(1) of the Equal Access to Justice 
Act, Public Law No. 96–481. 

(b) Administrator means the Adminis-
trator of the Environmental Protection 
Agency. 

(c) Adversary adjudication means an 
adjudication required by statute to be 
held pursuant to 5 U.S.C. 554 in which 
the position of the United States is 
represented by counsel or otherwise, 
but excludes an adjudication for the 
purpose of granting or renewing a li-
cense. 

(d) EPA means the Environmental 
Protection Agency, an Agency of the 
United States. 

(e) Presiding officer means the official, 
without regard to whether he is des-
ignated as an administrative law judge 
or a hearing officer or examiner, who 
presides at the adversary adjudication. 

(f) Proceeding means an adversary ad-
judication as defined in § 17.2(b). 

§ 17.3 Proceedings covered. 
(a) These rules apply to adversary ad-

judications required by statute to be 
conducted by EPA under 5 U.S.C. 554. 
To the extent that they are adversary 
adjudications, the proceedings con-
ducted by EPA to which these rules 
apply include: 

(1) A hearing to consider the assess-
ment of a noncompliance penalty under 
section 120 of the Clean Air Act as 
amended (42 U.S.C. 7420); 

(2) A hearing to consider the termi-
nation of an individual National Pollu-
tion Discharge Elimination System 
permit under section 402 of the Clean 
Water Act as amended (33 U.S.C. 1342); 

(3) A hearing to consider the assess-
ment of any civil penalty under section 
16(a) of the Toxic Substances Control 
Act (15 U.S.C. 2615(a)); 

(4) A hearing to consider ordering a 
manufacturer of hazardous chemical 

substances or mixtures to take actions 
under section 6(b) of the Toxic Sub-
stances Control Act (15 U.S.C. 2605(b)), 
to decrease the unreasonable risk posed 
by a chemical substance or mixture; 

(5) A hearing to consider the assess-
ment of any civil penalty under section 
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 1361); 

(6) A hearing to consider suspension 
of a registrant for failure to take ap-
propriate steps in the development of 
registration data under section 
3(c)(2)(B) of the Federal Insecticide, 
Fungicide and Rodenticide Act as 
amended (7 U.S.C. 136a); 

(7) A hearing to consider the suspen-
sion or cancellation of a registration 
under section 6 of the Federal Insecti-
cide, Fungicide, and Rodenticide Act as 
amended (7 U.S.C. 136d); 

(8) A hearing to consider the assess-
ment of any civil penalty or the rev-
ocation or suspension of any permit 
under section 105(a) or 105(f) of the Ma-
rine Protection, Research, and Sanc-
tuaries Act as amended (33 U.S.C. 
1415(a), 33 U.S.C. 1415(f)); 

(9) A hearing to consider the issuance 
of a compliance order or the assess-
ment of any civil penalty conducted 
under section 3008 of the Resource Con-
servation and Recovery Act as amend-
ed (42 U.S.C. 6928); 

(10) A hearing to consider the 
issuance of a compliance order under 
section 11(d) of the Noise Control Act 
as amended (42 U.S.C. 4910(d)). 

(b) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

§ 17.4 Applicability to EPA pro-
ceedings. 

The Act applies to an adversary adju-
dication pending before EPA at any 
time between October 1, 1981 and Sep-
tember 30, 1984. This includes pro-
ceedings begun before October 1, 1981 if 
final EPA action has not been taken 
before that date, and proceedings pend-
ing on September 30, 1984. 

§ 17.5 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney’s fees and other expenses under 
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