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hazardous air pollutants in part 61 or 
part 63 of this chapter, before a permit 
can be issued. 

(b) What are the program-specific cri-
teria for permit approval? The approval 
criteria or conditions for obtaining a 
major NSR permit for major sources 
and major modifications locating in 
nonattainment areas are given in part 
51, Appendix S, paragraph IV.A of this 
chapter. In summary, these are the fol-
lowing: 

(1) The lowest achievable emission 
rate (LAER) requirement for any NSR 
pollutant subject to this program. 

(2) Certification that all existing 
major sources owned or operated by 
you in the same state as the state in-
cluding the Tribal land where the pro-
posed source or modification is locat-
ing are in compliance or under a com-
pliance schedule. 

(3) Emissions reductions (offsets) re-
quirement for any source or modifica-
tion subject to this program. 

(4) A demonstration that the emis-
sion offsets will provide a net air qual-
ity benefit in the affected area. 

(5) An analysis of alternative sites, 
sizes, production processes and envi-
ronmental control techniques for such 
proposed source that demonstrates 
that the benefits of the proposed source 
significantly outweigh the environ-
mental and social costs imposed as a 
result of its location, construction or 
modification. 

§ 49.170 Emission offset requirement 
exemption. 

An Indian governing body may seek 
an exemption from the emission offset 
requirement (see § 49.169(b)(3)) for major 
sources and major modifications sub-
ject to this program that are located 
within the Tribe’s Indian country pur-
suant to section 173(a)(1)(B) of the Act, 
under which major sources and major 
modifications subject to this program 
may be exempted from the offset re-
quirement if they are located in a zone 
targeted for economic development by 
the Administrator, in consultation 
with the Department of Housing and 
Urban Development (HUD). Under this 
Economic Development Zone (EDZ) ap-
proach, the Administrator would waive 
the offset requirement for such sources 
and modifications, provided that: 

(a) The new major source or major 
modification is located in a geo-
graphical area which meets the criteria 
for an EDZ and the Administrator has 
approved a request from a Tribe and 
declared the area an EDZ and 

(b) The state/Tribe demonstrates that 
the new permitted emissions are con-
sistent with the achievement of reason-
able further progress pursuant to sec-
tion 172(c)(4) of the Act and will not 
interfere with attainment of the appli-
cable NAAQS by the applicable attain-
ment date. 

§ 49.171 Public participation require-
ments. 

(a) What permit information will be 
publicly available? With the exception of 
any confidential information as defined 
in part 2, subpart B of this chapter, the 
reviewing authority must make avail-
able for public inspection the docu-
ments listed in paragraphs (a)(1) 
through (4) of this section. The review-
ing authority must make such infor-
mation available for public inspection 
at the appropriate EPA Regional Office 
and in at least one location in the area 
affected by the source, such as the 
Tribal environmental office or a local 
library. 

(1) All information submitted as part 
of your application for a permit. 

(2) Any additional information re-
quested by the reviewing authority. 

(3) The reviewing authority’s anal-
ysis of the application and any addi-
tional information submitted by you, 
including the LAER analysis and, 
where applicable, the analysis of your 
emissions reductions (offsets), your 
demonstration of a net air quality ben-
efit in the affected area and your anal-
ysis of alternative sites, sizes, produc-
tion processes and environmental con-
trol techniques. 

(4) A copy of the draft permit or the 
decision to deny the permit with the 
justification for denial. 

(b) How will the public be notified and 
participate? 

(1) Before issuing a permit under this 
program, the reviewing authority must 
prepare a draft permit and must pro-
vide adequate public notice to ensure 
that the affected community and the 
general public have reasonable access 
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to the application and draft permit in-
formation, as set out in paragraphs 
(b)(1)(i) and (ii) of this section. The 
public notice must provide an oppor-
tunity for public comment and notice 
of a public hearing, if any, on the draft 
permit. 

(i) The reviewing authority must 
mail a copy of the notice to you, the 
appropriate Indian governing body and 
the Tribal, state and local air pollution 
authorities having jurisdiction adja-
cent to the area of Indian country po-
tentially impacted by the air pollution 
source. 

(ii) Depending on such factors as the 
nature and size of your source, local air 
quality considerations and the charac-
teristics of the population in the af-
fected area (e.g., subsistence hunting 
and fishing or other seasonal cultural 
practices), the reviewing authority 
must use appropriate means of notifi-
cation, such as those listed in para-
graphs (b)(1)(ii)(A) through (E) of this 
section. 

(A) The reviewing authority may 
mail or e-mail a copy of the notice to 
persons on a mailing list developed by 
the reviewing authority consisting of 
those persons who have requested to be 
placed on such a mailing list. 

(B) The reviewing authority may 
post the notice on its Web site. 

(C) The reviewing authority may 
publish the notice in a newspaper of 
general circulation in the area affected 
by the source. Where possible, the no-
tice may also be published in a Tribal 
newspaper or newsletter. 

(D) The reviewing authority may pro-
vide copies of the notice for posting at 
one or more locations in the area af-
fected by the source, such as Post Of-
fices, trading posts, libraries, Tribal 
environmental offices, community cen-
ters or other gathering places in the 
community. 

(E) The reviewing authority may em-
ploy other means of notification as ap-
propriate. 

(2) The notice required pursuant to 
paragraph (b)(1) of this section must 
include the following information at a 
minimum: 

(i) Identifying information, including 
your name and address (and plant 
name and address if different) and the 

name and telephone number of the 
plant manager/contact. 

(ii) The name and address of the re-
viewing authority processing the per-
mit action; 

(iii) The regulated NSR pollutants to 
be emitted, the affected emissions 
units and the emission limitations for 
each affected emissions unit; 

(iv) The emissions change involved in 
the permit action; 

(v) Instructions for requesting a pub-
lic hearing; 

(vi) The name, address and telephone 
number of a contact person in the re-
viewing authority’s office from whom 
additional information may be ob-
tained; 

(vii) Locations and times of avail-
ability of the information (listed in 
paragraph (a) of this section) for public 
inspection and 

(viii) A statement that any person 
may submit written comments, a writ-
ten request for a public hearing or 
both, on the draft permit action. The 
reviewing authority must provide a pe-
riod of at least 30 days from the date of 
the public notice for comments and for 
requests for a public hearing. 

(c) How will the public comment and 
will there be a public hearing? 

(1) Any person may submit written 
comments on the draft permit and may 
request a public hearing. These com-
ments must raise any reasonably ascer-
tainable issue with supporting argu-
ments by the close of the public com-
ment period (including any public 
hearing). The reviewing authority 
must consider all comments in making 
the final decision. The reviewing au-
thority must keep a record of the com-
menters and of the issues raised during 
the public participation process and 
such records must be available to the 
public. 

(2) The reviewing authority must ex-
tend the public comment period under 
paragraph (b) of this section to the 
close of any public hearing under this 
section. The hearing officer may also 
extend the comment period by so stat-
ing at the hearing. 

(3) A request for a public hearing 
must be in writing and must state the 
nature of the issues proposed to be 
raised at the hearing. 
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(4) The reviewing authority must 
hold a hearing whenever there is, on 
the basis of requests, a significant de-
gree of public interest in a draft per-
mit. The reviewing authority may also 
hold a public hearing at its discretion, 
whenever, for instance, such a hearing 
might clarify one or more issues in-
volved in the permit decision. The re-
viewing authority must provide notice 
of any public hearing at least 30 days 
prior to the date of the hearing. Public 
notice of the hearing may be concur-
rent with that of the draft permit and 
the two notices may be combined. Rea-
sonable limits may be set upon the 
time allowed for oral statements at the 
hearing. 

(5) The reviewing authority must 
make a tape recording or written tran-
script of any hearing available to the 
public. 

§ 49.172 Final permit issuance and ad-
ministrative and judicial review. 

(a) How will final action occur and 
when will my permit become effective? 
After making a decision on a permit, 
the reviewing authority must notify 
you of the decision, in writing and if 
the permit is denied, provide the rea-
sons for such denial and the procedures 
for appeal. If the reviewing authority 
issues a final permit to you, it must 
make a copy of the permit available at 
any location where the draft permit 
was made available. In addition, the re-
viewing authority must provide ade-
quate public notice of the final permit 
decision to ensure that the affected 
community, general public and any in-
dividuals who commented on the draft 
permit have reasonable access to the 
decision and supporting materials. A 
final permit becomes effective 30 days 
after service of notice of the final per-
mit decision, unless: 

(1) A later effective date is specified 
in the permit or 

(2) Review of the final permit is re-
quested under paragraph (d) of this sec-
tion (in which case the specific terms 
and conditions of the permit that are 
the subject of the request for review 
must be stayed) or 

(3) The draft permit was subjected to 
a public comment period and no com-
ments requested a change in the draft 
permit or a denial of the permit, in 

which case the reviewing authority 
may make the permit effective imme-
diately upon issuance. 

(b) For how long will the reviewing au-
thority retain my permit-related records? 
The records, including any required ap-
plications for each draft and final per-
mit or application for permit revision, 
must be kept by the reviewing author-
ity for not less than 5 years. 

(c) What is the administrative record for 
each final permit? 

(1) The reviewing authority must 
base final permit decisions on an ad-
ministrative record consisting of: 

(i) All comments received during any 
public comment period, including any 
extension or reopening; 

(ii) The tape or transcript of any 
hearing(s) held; 

(iii) Any written material submitted 
at such a hearing; 

(iv) Any new materials placed in the 
record as a result of the reviewing 
authority’s evaluation of public com-
ments; 

(v) Other documents in the sup-
porting files for the permit that were 
relied upon in the decision-making; 

(vi) The final permit; 
(vii) The application and any sup-

porting data furnished by you, the per-
mit applicant; 

(viii) The draft permit or notice of 
intent to deny the application or to 
terminate the permit and 

(ix) Other documents in the sup-
porting files for the draft permit that 
were relied upon in the decision-mak-
ing. 

(2) The additional documents re-
quired under paragraph (c)(1) of this 
section should be added to the record 
as soon as possible after their receipt 
or publication by the reviewing author-
ity. The record must be complete on 
the date the final permit is issued. 

(3) Material readily available or pub-
lished materials that are generally 
available and that are included in the 
administrative record under the stand-
ards of paragraph (c)(1) of this section 
need not be physically included in the 
same file as the rest of the record as 
long as it is specifically referred to in 
that file. 

(d) Can permit decisions be appealed? 
Permit decisions may be appealed ac-
cording to the following provisions: 
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