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exempted by paragraph (c) of this sec-
tion must be subject to the refillable 
container regulations in this subpart 
to prevent an unreasonable adverse ef-
fect on the environment, EPA may re-
quire, by rule, that the product be dis-
tributed or sold in refillable containers 
that comply with all or some of the re-
quirements in this subpart. Alter-
natively, EPA may notify the appli-
cant or registrant of its intent to make 
such a determination. After allowing 
the applicant or registrant a reason-
able amount of time to reply, EPA may 
require, by notification and as a condi-
tion of registration, that the product 
be distributed or sold in refillable con-
tainers that comply with all or some of 
the requirements in this subpart. For 
the purpose of the previous sentence, 60 
days would be a reasonable amount of 
time to reply, although EPA may, in 
its discretion, provide more time. EPA 
may deny registration or initiate can-
cellation proceedings if the registrant 
fails to comply with the refillable con-
tainer regulations within the time 
frames established by EPA in the rule 
or in its notification. 

(f) What other pesticide products are 
subject to the regulations in this subpart? 
The regulations in this subpart apply 
to all pesticide products other than 
manufacturing use products, plant-in-
corporated protectants, and anti-
microbial products that are exempt by 
paragraph (c) of this section. Anti-
microbial products covered under para-
graph (d) of this section are subject to 
the regulations indicated in paragraph 
(d) of this section. 

(g) What does ‘‘pesticide product’’ or 
‘‘pesticide’’ mean in the rest of this sub-
part? In § 165.43(h) through § 165.47, the 
term ‘‘pesticide product’’ or ‘‘pes-
ticide’’ refers only to a pesticide prod-
uct or a pesticide that is subject to the 
regulations in this subpart as described 
in paragraphs (a) through (f) of this 
section. 

(h) Are there any other exceptions? (1) 
The regulations in this subpart do not 
apply to transport vehicles that con-
tain pesticide in pesticide-holding 
tanks that are an integral part of the 
transport vehicle and that are the pri-
mary containment for the pesticide. 

(2) The regulations in this subpart do 
not apply to containers that hold pes-

ticides that are gaseous at atmospheric 
temperature and pressure. 

[71 FR 47422, Aug. 16, 2006, as amended at 73 
FR 64226, Oct. 29, 2008] 

§ 165.45 Refillable container stand-
ards. 

(a) What Department of Transportation 
(DOT) standards do my refillable con-
tainers have to meet under this part if my 
pesticide product is not a DOT hazardous 
material? (1) A pesticide product that 
does not meet the definition of a haz-
ardous material in 49 CFR 171.8 must 
be packaged in a refillable container 
that, if portable, is designed, con-
structed, and marked to comply with 
the requirements of 49 CFR 173.4, 173.5, 
173.6, 173.24, 173.24a, 173.24b, 173.28, 
173.155, 173.203, 173.213, 173.240(c), 
173.240(d), 173.241(c), 173.241(d), part 178, 
and part 180 that are applicable to a 
Packing Group III material, or, if sub-
ject to a special permit, according to 
the applicable requirements of 49 CFR 
part 107 subpart B. The requirements in 
this paragraph apply to the pesticide 
product as it is packaged for transpor-
tation in commerce. 

(2) A refiller is not required to com-
ply with 49 CFR 173.28(b)(2) for pes-
ticide products that are not DOT haz-
ardous materials if the refillable con-
tainer to be reused complies with the 
refillable container regulations in this 
subpart and the refilling is done in 
compliance with the repackaging regu-
lations in subpart D of this part. 

(b) What DOT standards do my refill-
able containers have to meet under this 
part if my pesticide product is a DOT haz-
ardous material? (1) If your pesticide 
product meets the definition of a haz-
ardous material in 49 CFR 171.8, the 
DOT requires your pesticide product to 
be packaged according to 49 CFR parts 
171-180 or, if subject to a special per-
mit, according to the applicable re-
quirements of 49 CFR part 107 subpart 
B. 

(2) For the purposes of these regula-
tions, a pesticide product that meets 
the definition of a hazardous material 
in 49 CFR 171.8 must be packaged in a 
refillable container that, if portable, is 
designed, constructed, and marked to 
comply with the requirements of 49 
CFR parts 171-180 or, if subject to a spe-
cial permit, according to the applicable 

VerDate Mar<15>2010 10:16 Aug 15, 2012 Jkt 226170 PO 00000 Frm 00278 Fmt 8010 Sfmt 8010 Y:\SGML\226170.XXX 226170em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



269 

Environmental Protection Agency § 165.45 

requirements of 49 CFR part 107 sub-
part B. The requirements in this para-
graph apply to the pesticide product as 
it is packaged for transportation in 
commerce. 

(c) What will EPA do if DOT proposes 
to change any of the cross-referenced reg-
ulations? If the DOT proposes to change 
any of the regulations that are incor-
porated in paragraphs (a) and (b) of 
this section, EPA will provide notice of 
the proposed changes and an oppor-
tunity to comment in the FEDERAL 
REGISTER. Following notice and com-
ment, EPA will take final action re-
garding whether or not to revise its 
rules, and the extent to which any such 
revision will correspond with revised 
DOT regulations. 

(d) What standards for marking do my 
refillable containers have to meet? Each 
refillable container must be marked in 
a durable and clearly visible manner 
with a serial number or other identi-
fying code that will distinguish the in-
dividual container from all other con-
tainers. Durable marking includes, but 
is not limited to, etching, embossing, 
ink jetting, stamping, heat stamping, 
mechanically attaching a plate, mold-
ing, and marking with durable ink. The 
serial number or other identifying code 
must be located on the outside part of 
the container except on a closure. 
Placement on the label or labeling is 
not sufficient unless the label is an in-
tegral, permanent part of or perma-
nently stamped on the container. 

(e) What standards for openings do my 
refillable containers have to meet? If your 
refillable container is a portable pes-
ticide container that is designed to 
hold liquid pesticide formulations and 
is not a cylinder that complies with 
the DOT Hazardous Materials Regula-
tions in 49 CFR parts 171-180, each 
opening of the container other than a 
vent must have a one-way valve, a 
tamper-evident device or both. A one- 
way valve may be located in a device or 
system separate from the container if 
the device or system is the only rea-
sonably foreseeable way to withdraw 
pesticide from the container. A vent 
must be designed to minimize the 
amount of material that could be in-
troduced into the container through it. 

(f) What standards do my stationary 
pesticide containers have to meet? If a 

stationary pesticide container designed 
to hold undivided quantities of pes-
ticides equal to or greater than 500 gal-
lons (1,890 liters) of liquid pesticide or 
equal to or greater than 4,000 pounds 
(1,818 kilograms) of dry pesticide is lo-
cated at the refilling establishment of 
a refiller operating under written con-
tract to you, the stationary pesticide 
container must meet the following 
standards: 

(1) Except during a civil emergency 
or any unanticipated grave natural dis-
aster or other natural phenomenon of 
an exceptional, inevitable and irresist-
ible character, the effects of which 
could not have been prevented or 
avoided by the exercise of due care or 
foresight, each stationary pesticide 
container (for liquid and dry pes-
ticides) and its appurtenances must 
meet both of the following standards: 

(i) Each stationary pesticide con-
tainer and its appurtenances must be 
resistant to extreme changes in tem-
perature and constructed of materials 
that are adequately thick to not fail 
and that are resistant to corrosion, 
puncture, or cracking. 

(ii) Each stationary pesticide con-
tainer must be capable of withstanding 
all operating stresses, taking into ac-
count static heat, pressure buildup 
from pumps and compressors, and any 
other foreseeable mechanical stresses 
to which the container may be sub-
jected in the course of operations. 

(2) Each stationary container of liq-
uid pesticides must meet all of the fol-
lowing standards: 

(i) Each stationary container of liq-
uid pesticides must be equipped with a 
vent or other device designed to relieve 
excess pressure, prevent losses by evap-
oration, and exclude precipitation. 

(ii) External sight gauges, which are 
pesticide-containing hoses or tubes 
that run vertically along the exterior 
of the container from the top to the 
bottom, are prohibited on stationary 
containers of liquid pesticides. 

(iii) Each connection on a stationary 
container of liquid pesticides that is 
below the normal liquid level must be 
equipped with a shutoff valve which is 
capable of being locked closed. A shut-
off valve must be located within a sec-
ondary containment unit if one is re-
quired by subpart E of this part. 
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(g) Can I obtain a waiver from or a 
modification to any of the refillable con-
tainer standards? Yes, it is possible for 
you to obtain a waiver from or a modi-
fication to some of the refillable con-
tainer standards, as follows: 

(1) EPA may waive or modify the re-
quirements of paragraph (a) of this sec-
tion regarding the DOT standards for 
pesticide products that are not DOT 
hazardous materials if EPA determines 
that an alternative (partial or modi-
fied) set of standards or pre-existing re-
quirements achieves a level of safety 
that is at least equal to that specified 
in the requirements of paragraph (a) of 
this section. 

(2) EPA may waive or modify the re-
quirements of paragraph (b) of this sec-
tion regarding the DOT standards for 
pesticide products that are DOT haz-
ardous materials if EPA determines 
that an alternative (partial or modi-
fied) set of standards or pre-existing re-
quirements achieves a level of safety 
that is at least equal to that specified 
in the requirements of paragraph (b) of 
this section. EPA will modify or waive 
the requirements of paragraph (b) of 
this section only after consulting with 
DOT to ensure consistency with DOT 
regulations and exemptions. 

(h) How do I obtain a waiver from or a 
modification to any of the refillable con-
tainer standards? To obtain a waiver 
from or a modification to any of the re-
fillable container standards, you must 
submit a written request for a waiver 
or a modification to the EPA to the 
following address: Office of Pesticide 
Programs (7504P); U.S. Environmental 
Protection Agency; Ariel Rios Build-
ing; 1200 Pennsylvania Avenue, N.W., 
Washington, DC 20460. You cannot dis-
tribute or sell the pesticide product in 
a refillable container that does not 
comply with all of the refillable con-
tainer standards unless and until EPA 
approves the request for the waiver or 
modification in writing. You must in-
clude two copies of the following infor-
mation (which may be part of an appli-
cation for registration or amended reg-
istration) with your written request: 

(1) The name and address of the reg-
istrant; the date; and the name, title, 
signature, and phone number of the 
company official making the request. 

(2) The name and EPA registration 
number of the pesticide product for 
which the waiver or modification is re-
quested. 

(3) A statement specifying the re-
quirement or requirements from which 
you are requesting a waiver or a modi-
fication. 

(4) A description of the refillable con-
tainer or containers for which the 
waiver or modification is requested. 

(5) Documentation or justification to 
demonstrate that the applicable waiver 
or modification criteria in paragraph 
(g) of this section are satisfied. 

[71 FR 47422, Aug. 16, 2006, as amended at 73 
FR 64226, Oct. 29, 2008] 

§ 165.47 What information must I re-
port about my refillable containers? 

You are not required to report to 
EPA with information about your re-
fillable containers under the regula-
tions in this subpart. You should refer 
to the reporting standards in part 159 
of this chapter to determine if informa-
tion on container failures or other inci-
dents involving pesticide containers 
must be reported to EPA under FIFRA 
section 6(a)(2) (7 U.S.C. 136d(a)(2)). 

§§ 165.48–165.59 [Reserved] 

Subpart D—Standards for Repack-
aging Pesticide Products into 
Refillable Containers 

§ 165.60 General provisions. 
(a) What is the purpose of the regula-

tions in this subpart? The regulations in 
this subpart establish requirements for 
repackaging some pesticide products 
into refillable containers for distribu-
tion or sale. 

(b) Do I have to comply with the regula-
tions in this subpart? You must comply 
with the regulations in this subpart if 
you are a registrant who distributes or 
sells a pesticide product in refillable 
containers, if you are a registrant who 
distributes or sells pesticide products 
to a refiller (that is not part of your 
company) for repackaging into refill-
able containers, or if you are a refiller 
of a pesticide product and you are not 
the registrant of the pesticide product. 
Each pesticide product that is subject 
to the regulations in this subpart as set 
out in § 165.63 and that is distributed or 
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