
186 

40 CFR Ch. I (7–1–11 Edition) § 211.212–3 

protectors delivered to the test facility 
in accordance with § 211.212–1(c)(5). The 
remainder may be used as replacement 
protectors if replacement is necessary. 
The test request will also specify that 
the protectors be selected from the 
next batch scheduled for production 
after receipt of the test request. 

(b) If random selection is specified, it 
must be achieved by sequentially num-
bering all the protectors in the group 
and then using a table of random num-
bers to select the test hearing protec-
tors. The manufacturer may use an al-
ternative random selection plan when 
it is approved by the Administrator. 

(c) Each test protector of the cat-
egory selected for testing must have 
been assembled, by the manufacturer, 
for distribution in commerce using the 
manufacturer’s normal production 
process. 

(d) At their discretion, EPA Enforce-
ment Officers, rather than the manu-
facturer, may select the protectors des-
ignated in the test request. 

(e) The manufacturer must keep on 
hand the test protectors designated for 
testing until such time as the category 
is determined to be in compliance. 
Hearing protectors actually tested and 
found to be in compliance with these 
regulations may be distributed in 
commerce. 

(Sec. 13, Pub. L. 92–574, 86 Stat. 1244 (42 
U.S.C. 4912)) 

[44 FR 56139, Sept. 28, 1979, as amended at 45 
FR 8275, Feb. 6, 1980] 

§ 211.212–3 Test hearing protector 
preparation. 

The manufacturer must select the 
test hearing protector according to 
§ 211.212–2 before the official test, and 
must comply with the test protector 
preparation requirements described in 
this subpart: 

(a) A test hearing protector selected 
according to § 211.212–2 must not be 
tested, modified, or adjusted in any 
manner before the official test unless 
the adjustments, modifications and/or 
tests are part of the manufacturer’s 
prescribed manufacturing and inspec-
tion procedures. 

(b) Quality controls, testing, assem-
bly or selection procedures must not 
be, used on the completed protector or 
any portion of the protector, including 

parts, that will not normally be used 
during the production and assembly of 
all other protectors of that category to 
be distributed in commerce. 

[47 FR 57717, Dec. 28, 1982] 

§ 211.212–4 Testing procedures. 
(a) The manufacturer must conduct 

one valid test according to the test 
procedures specified in § 211.206 for each 
hearing protector selected for testing 
under § 211.212–2. 

(b) The manufacturer must not repair 
or adjust the test hearing protectors 
once compliance testing has been initi-
ated. In the event a hearing protector 
is unable to complete the test, the 
manufacturer may replace the pro-
tector. Any replacement protector will 
be of the same category as the pro-
tector being replaced. It will be se-
lected from the remaining designated 
test protectors and will be subject to 
all the provisions of these regulations. 
Any replacement and the reason for re-
placement must be reported in the 
compliance audit test report. 

(Sec. 13, Pub. L. 92–574, 86 Stat. 1244 (42 
U.S.C. 4912)) 

§ 211.212–5 Reporting of test results. 
(a)(1) The manufacturer must submit 

to the Administrator a copy of the 
Compliance Audit Test report for all 
testing conducted under § 211.212. It 
must be submitted within 5 days after 
completion of testing. A suggested 
compliance audit test report form is 
included as appendix B. 

(2) The manufacturer must provide 
the following test information: 

(i) Category identification; 
(ii) Production date, and model of 

hearing protector; 
(iii) The name and location of the 

test facility used; 
(iv) The completed data sheet in the 

form specified for all tests including, 
for each invalid test, the reason for in-
validation; and 

(v) The reason for the replacement 
where a replacement protector was 
necessary. 

(3) The manufacturer must provide 
the following statement and en-
dorsement: 

This report is submitted under section 8 
and section 13 of the Noise Control Act of 
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1972. All testing, for which data are reported 
here, was conducted in strict conformance 
with applicable regulations under 40 CFR 
Part 211 et seq. All the data reported are true 
and accurate representations of this testing. 
All other information reported here is, to the 
best of (company name) and (test laboratory 
name) knowledge, true and accurate. I am 
aware of the penalties associated with viola-
tion of the Noise Control Act of 1972 and the 
regulations published under it. (authorized 
representative) 

If the testing is conducted by an out-
side laboratory the manufacturer must 
require an authorized representative of 
the laboratory to cosign both the 
statement and the endorsement. 

(b) In the case where an EPA En-
forcement Officer is present during 
testing required by this subpart, the 
written reports required in paragraph 
(a) of this section may be given di-
rectly to the Enforcement Officer. 

(c) The reporting requirements of 
this regulation will no longer be effec-
tive after five (5) years from the date of 
publication; however, the requirements 
will remain in effect if the Adminis-
trator is taking appropriate steps to 
repromulgate or modify the reporting 
requirements at that time. 

(Sec. 13, Pub. L. 92–574, 86 Stat. 1244 (42 
U.S.C. 4912)) 

§ 211.212–6 Determination of compli-
ance. 

(a) A category will be in compliance 
with these requirements if the results 
of the test conducted under the test re-
quest show that: 

(1) The mean attenuation value, at 
each one-third octave band center fre-
quency as determined from the Compli-
ance Audit Test values plus 3 dB(A), is 
equal to or greater than the mean at-
tenuation value at the same one-third 
octave band as stated in the Sup-
porting Information required by 
§ 211.204–4; and 

(2) The Noise Reduction Rating, when 
calculated from the mean attenuation 
values determined by Compliance 
Audit Testing, equals or exceeds the 
Noise Reduction Rating as stated on 
the label required by § 211.204. 

(b) If a category is not in compliance, 
as determined in paragraph (a) of this 
section, the manufacturer must satisfy 
the continued testing requirements of 
§ 211.212–7, and the relabeling require-

ments of § 211.212–8 before further dis-
tributing hearing protectors of that 
category in commerce. 

(Sec. 13, Pub. L. 92–574, 86 Stat. 1244 (42 
U.S.C. 4912)) 

[44 FR 56139, Sept. 28, 1979, as amended at 47 
FR 57717, Dec. 28, 1982] 

§ 211.212–7 Continued compliance test-
ing. 

If a category is not in compliance as 
determined under § 211.212–6, the manu-
facturer must satisfy the requirements 
of paragraph (a) or (b) of this section. 

(a) The manufacturer must continue 
to conduct additional tests until the 
mean attenuation values from the last 
test at each octave band equal or ex-
ceed the lowest attenuation values ob-
tained from all previous compliance 
tests. 

(b) Upon approval by the Adminis-
trator, the manufacturer may relabel 
at a lower level in compliance with 
§ 211.212–8 in lieu of testing under para-
graph (a) of this section. The manufac-
turer must obtain approval by showing 
that the relabeled values adequately 
take into account results achieved 
from the Compliance Audit Testing and 
product variability. The Administrator 
is to exercise his discretion in light of 
factors including the prior compliance 
record of the manufacturer, the ade-
quacy of the proposed new labeling 
value, the amount of deviation of test 
results from the labeled values, and 
any other relevant information. 

(c) When the manufacturer can show 
that the non-compliance under 
§ 211.212–6 was caused by a quality con-
trol failure and that the failure has 
been remedied, he may, with the Ad-
ministrator’s approval, conduct an ad-
ditional test and relabel using the 
mean attenuation values no higher 
than those obtained in that test. 

(d) The manufacturer may request a 
hearing on the issue of whether the 
compliance audit testing was con-
ducted properly and whether the cri-
teria for non-compliance in § 211.212–6 
have been met; and the appropriateness 
or scope of a continued testing order. 
In the event that a hearing is re-
quested, the hearing shall begin no 
later than 15 days after the date on 
which the Administrator received the 
hearing request. Neither the request 
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