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issued permits until the effective date 
of the new permits, if State law allows. 
Otherwise, the discharge is being con-
ducted without a permit from the time 
of expiration of the old permit to the 
effective date of a new State-issued 
permit, if any. 

§ 233.39 Electronic reporting. 
States that choose to receive elec-

tronic documents must satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting) in their state pro-
gram. 

[70 FR 59888, Oct. 13, 2005] 

Subpart E—Compliance 
Evaluation and Enforcement 

§ 233.40 Requirements for compliance 
evaluation programs. 

(a) In order to abate violations of the 
permit program, the State shall main-
tain a program designed to identify 
persons subject to regulation who have 
failed to obtain a permit or to comply 
with permit conditions. 

(b) The Director and State officers 
engaged in compliance evaluation, 
upon presentation of proper identifica-
tion, shall have authority to enter any 
site or premises subject to regulation 
or in which records relevant to pro-
gram operation are kept in order to 
copy any records, inspect, monitor or 
otherwise investigate compliance with 
the State program. 

(c) The State program shall provide 
for inspections to be conducted, sam-
ples to be taken and other information 
to be gathered in a manner that will 
produce evidence admissible in an en-
forcement proceeding. 

(d) The State shall maintain a pro-
gram for receiving and ensuring proper 
consideration of information submitted 
by the public about violations. 

§ 233.41 Requirements for enforcement 
authority. 

(a) Any State agency administering a 
program shall have authority: 

(1) To restrain immediately and ef-
fectively any person from engaging in 
any unauthorized activity; 

(2) To sue to enjoin any threatened or 
continuing violation of any program 
requirement; 

(3) To assess or sue to recover civil 
penalties and to seek criminal rem-
edies, as follows: 

(i) The agency shall have the author-
ity to assess or recover civil penalties 
for discharges of dredged or fill mate-
rial without a required permit or in 
violation of any section 404 permit con-
dition in an amount of at least $5,000 
per day of such violation. 

(ii) The agency shall have the author-
ity to seek criminal fines against any 
person who willfully or with criminal 
negligence discharges dredged or fill 
material without a required permit or 
violates any permit condition issued 
under section 404 in the amount of at 
least $10,000 per day of such violation. 

(iii) The agency shall have the au-
thority to seek criminal fines against 
any person who knowingly makes false 
statements, representation, or certifi-
cation in any application, record, re-
port, plan, or other document filed or 
required to be maintained under the 
Act, these regulations or the approved 
State program, or who falsifies, 
tampers with, or knowingly renders in-
accurate any monitoring device or 
method required to be maintained 
under the permit, in an amount of at 
least $5,000 for each instance of viola-
tion. 

(b)(1) The approved maximum civil 
penalty or criminal fine shall be as-
sessable for each violation and, if the 
violation is continuous, shall be assess-
able in that maximum amount for each 
day of violation. 

(2) The burden of proof and degree of 
knowledge or intent required under 
State law for establishing violations 
under paragraph (a)(3) of this section, 
shall be no greater than the burden of 
proof or degree of knowledge or intent 
EPA must bear when it brings an ac-
tion under the Act. 

(c) The civil penalty assessed, sought, 
or agreed upon by the Director under 
paragraph (a)(3) of this section shall be 
appropriate to the violation. 

NOTE: To the extent that State judgments 
or settlements provide penalties in amounts 
which EPA believes to be substantially inad-
equate in comparison to the amounts which 
EPA would require under similar facts, EPA 
may, when authorized by section 309 of the 
Act, commence separate action for penalties. 
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(d)(1) The Regional Administrator 
may approve a State program where 
the State lacks authority to recover 
penalties of the levels required under 
paragraphs (a)(3)(i)–(iii) of this section 
only if the Regional Administrator de-
termines, after evaluating a record of 
at least one year for an alternative en-
forcement program, that the State has 
an alternate, demonstrably effective 
method of ensuring compliance which 
has both punitive and deterrence ef-
fects. 

(2) States whose programs were ap-
proved via waiver of monetary pen-
alties shall keep the Regional Adminis-
trator informed of all enforcement ac-
tions taken under any alternative 
method approved pursuant to para-
graph (d)(1) of this section. The manner 
of reporting will be established in the 
Memorandum of Agreement with the 
Regional Administrator (§ 233.13). 

(e) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process 
by providing either: 

(1) Authority which allows interven-
tion of right in any civil or administra-
tive action to obtain remedies specified 
in paragraph (a)(3) of this section by 
any citizen having an interest which is 
or may be adversely affected, or 

(2) Assurance that the State agency 
or enforcement authority will: 

(i) Investigate and provide written 
responses to all citizen complaints sub-
mitted pursuant to State procedures; 

(ii) Not oppose intervention by any 
citizen when permissive intervention 
may be authorized by statute, rule, or 
regulation; and 

(iii) Publish notice of and provide at 
least 30 days for public comment on 
any proposed settlement of a State en-
forcement action. 

(f) Provision for Tribal criminal enforce-
ment authority. To the extent that an 
Indian Tribe does not assert or is pre-
cluded from asserting criminal enforce-
ment authority (§ 233.41(a)(3) (ii) and 
(iii)), the Federal government will con-
tinue to exercise primary criminal en-
forcement responsibility. The Tribe, 
with the EPA Region and Corps Dis-
trict(s) with jurisdiction, shall develop 
a system where the Tribal agency will 
refer such a violation to the Regional 
Administrator or the District Engi-

neer(s), as agreed to by the parties, in 
an appropriate and timely manner. 
This agreement shall be incorporated 
into joint or separate Memorandum of 
Agreement with the EPA Region and 
the Corps District(s), as appropriate. 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993] 

Subpart F—Federal Oversight 

§ 233.50 Review of and objection to 
State permits. 

(a) The Director shall promptly 
transmit to the Regional Adminis-
trator: 

(1) A copy of the public notice for any 
complete permit applications received 
by the Director, except those for which 
permit review has been waived under 
§ 233.51. The State shall supply the Re-
gional Administrator with copies of 
public notices for permit applications 
for which permit review has been 
waived whenever requested by EPA. 

(2) A copy of a draft general permit 
whenever the State intends to issue a 
general permit. 

(3) Notice of every significant action 
taken by the State agency related to 
the consideration of any permit appli-
cation except those for which Federal 
review has been waived or draft general 
permit. 

(4) A copy of every issued permit. 
(5) A copy of the Director’s response 

to another State’s comments/ 
recommendations, if the Director does 
not accept these recommendations 
(§ 233.32(a)). 

(b) Unless review has been waived 
under § 233.51, the Regional Adminis-
trator shall provide a copy of each pub-
lic notice, each draft general permit, 
and other information needed for re-
view of the application to the Corps, 
FWS, and NMFS, within 10 days of re-
ceipt. These agencies shall notify the 
Regional Administrator within 15 days 
of their receipt if they wish to com-
ment on the public notice or draft gen-
eral permit. Such agencies should sub-
mit their evaluation and comments to 
the Regional Administrator within 50 
days of such receipt. The final decision 
to comment, object or to require per-
mit conditions shall be made by the 
Regional Administrator. (These times 
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