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(d)(1) The Regional Administrator 
may approve a State program where 
the State lacks authority to recover 
penalties of the levels required under 
paragraphs (a)(3)(i)–(iii) of this section 
only if the Regional Administrator de-
termines, after evaluating a record of 
at least one year for an alternative en-
forcement program, that the State has 
an alternate, demonstrably effective 
method of ensuring compliance which 
has both punitive and deterrence ef-
fects. 

(2) States whose programs were ap-
proved via waiver of monetary pen-
alties shall keep the Regional Adminis-
trator informed of all enforcement ac-
tions taken under any alternative 
method approved pursuant to para-
graph (d)(1) of this section. The manner 
of reporting will be established in the 
Memorandum of Agreement with the 
Regional Administrator (§ 233.13). 

(e) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process 
by providing either: 

(1) Authority which allows interven-
tion of right in any civil or administra-
tive action to obtain remedies specified 
in paragraph (a)(3) of this section by 
any citizen having an interest which is 
or may be adversely affected, or 

(2) Assurance that the State agency 
or enforcement authority will: 

(i) Investigate and provide written 
responses to all citizen complaints sub-
mitted pursuant to State procedures; 

(ii) Not oppose intervention by any 
citizen when permissive intervention 
may be authorized by statute, rule, or 
regulation; and 

(iii) Publish notice of and provide at 
least 30 days for public comment on 
any proposed settlement of a State en-
forcement action. 

(f) Provision for Tribal criminal enforce-
ment authority. To the extent that an 
Indian Tribe does not assert or is pre-
cluded from asserting criminal enforce-
ment authority (§ 233.41(a)(3) (ii) and 
(iii)), the Federal government will con-
tinue to exercise primary criminal en-
forcement responsibility. The Tribe, 
with the EPA Region and Corps Dis-
trict(s) with jurisdiction, shall develop 
a system where the Tribal agency will 
refer such a violation to the Regional 
Administrator or the District Engi-

neer(s), as agreed to by the parties, in 
an appropriate and timely manner. 
This agreement shall be incorporated 
into joint or separate Memorandum of 
Agreement with the EPA Region and 
the Corps District(s), as appropriate. 

[53 FR 20776, June 1, 1988, as amended at 58 
FR 8183, Feb. 11, 1993] 

Subpart F—Federal Oversight 

§ 233.50 Review of and objection to 
State permits. 

(a) The Director shall promptly 
transmit to the Regional Adminis-
trator: 

(1) A copy of the public notice for any 
complete permit applications received 
by the Director, except those for which 
permit review has been waived under 
§ 233.51. The State shall supply the Re-
gional Administrator with copies of 
public notices for permit applications 
for which permit review has been 
waived whenever requested by EPA. 

(2) A copy of a draft general permit 
whenever the State intends to issue a 
general permit. 

(3) Notice of every significant action 
taken by the State agency related to 
the consideration of any permit appli-
cation except those for which Federal 
review has been waived or draft general 
permit. 

(4) A copy of every issued permit. 
(5) A copy of the Director’s response 

to another State’s comments/ 
recommendations, if the Director does 
not accept these recommendations 
(§ 233.32(a)). 

(b) Unless review has been waived 
under § 233.51, the Regional Adminis-
trator shall provide a copy of each pub-
lic notice, each draft general permit, 
and other information needed for re-
view of the application to the Corps, 
FWS, and NMFS, within 10 days of re-
ceipt. These agencies shall notify the 
Regional Administrator within 15 days 
of their receipt if they wish to com-
ment on the public notice or draft gen-
eral permit. Such agencies should sub-
mit their evaluation and comments to 
the Regional Administrator within 50 
days of such receipt. The final decision 
to comment, object or to require per-
mit conditions shall be made by the 
Regional Administrator. (These times 
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may be shortened by mutual agree-
ment of the affected Federal agencies 
and the State.) 

(c) If the information provided is in-
adequate to determine whether the per-
mit application or draft general permit 
meets the requirements of the Act, 
these regulations, and the 404(b)(1) 
Guidelines, the Regional Administrator 
may, within 30 days of receipt, request 
the Director to transmit to the Re-
gional Administrator the complete 
record of the permit proceedings before 
the State, or any portions of the 
record, or other information, including 
a supplemental application, that the 
Regional Administrator determines 
necessary for review. 

(d) If the Regional Administrator in-
tends to comment upon, object to, or 
make recommendations with respect to 
a permit application, draft general per-
mit, or the Director’s failure to accept 
the recommendations of an affected 
State submitted pursuant to § 233.31(a), 
he shall notify the Director of his in-
tent within 30 days of receipt. If the Di-
rector has been so notified, the permit 
shall not be issued until after the re-
ceipt of such comments or 90 days of 
the Regional Administrator’s receipt of 
the public notice, draft general permit 
or Director’s response (§ 233.31(a)), 
whichever comes first. The Regional 
Administrator may notify the Director 
within 30 days of receipt that there is 
no comment but that he reserves the 
right to object within 90 days of re-
ceipt, based on any new information 
brought out by the public during the 
comment period or at a hearing. 

(e) If the Regional Administrator has 
given notice to the Director under 
paragraph (d) of this section, he shall 
submit to the Director, within 90 days 
of receipt of the public notice, draft 
general permit, or Director’s response 
(§ 233.31(a)), a written statement of his 
comments, objections, or recommenda-
tions; the reasons for the comments, 
objections, or recommendations; and 
the actions that must be taken by the 
Director in order to eliminate any ob-
jections. Any such objection shall be 
based on the Regional Administrator’s 
determination that the proposed per-
mit is (1) the subject of an interstate 
dispute under § 233.31(a) and/or (2) out-
side requirements of the Act, these reg-

ulations, or the 404(b)(1) Guidelines. 
The Regional Administrator shall 
make available upon request a copy of 
any comment, objection, or recom-
mendation on a permit application or 
draft general permit to the permit ap-
plicant or to the public. 

(f) When the Director has received an 
EPA objection or requirement for a 
permit condition to a permit applica-
tion or draft general permit under this 
section, he shall not issue the permit 
unless he has taken the steps required 
by the Regional Administrator to 
eliminate the objection. 

(g) Within 90 days of receipt by the 
Director of an objection or requirement 
for a permit condition by the Regional 
Administrator, the State or any inter-
ested person may request that the Re-
gional Administrator hold a public 
hearing on the objection or require-
ment. The Regional Administrator 
shall conduct a public hearing when-
ever requested by the State proposing 
to issue the permit, or if warranted by 
significant public interest based on re-
quests received. 

(h) If a public hearing is held under 
paragraph (g) of this section, the Re-
gional Administrator shall, following 
that hearing, reaffirm, modify or with-
draw the objection or requirement for a 
permit condition, and notify the Direc-
tor of this decision. 

(1) If the Regional Administrator 
withdraws his objection or requirement 
for a permit condition, the Director 
may issue the permit. 

(2) If the Regional Administrator 
does not withdraw the objection or re-
quirement for a permit condition, the 
Director must issue a permit revised to 
satisfy the Regional Administrator’s 
objection or requirement for a permit 
condition or notify EPA of its intent to 
deny the permit within 30 days of re-
ceipt of the Regional Administrator’s 
notification. 

(i) If no public hearing is held under 
paragraph (g) of this section, the Direc-
tor within 90 days of receipt of the ob-
jection or requirement for a permit 
condition shall either issue the permit 
revised to satisfy EPA’s objections or 
notify EPA of its intent to deny the 
permit. 
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(j) In the event that the Director nei-
ther satisfies EPA’s objections or re-
quirement for a permit condition nor 
denies the permit, the Secretary shall 
process the permit application. 

[53 FR 20776, June 1, 1988; 53 FR 41649, Oct. 24, 
1988] 

§ 233.51 Waiver of review. 
(a) The MOA with the Regional Ad-

ministrator shall specify the categories 
of discharge for which EPA will waive 
Federal review of State permit applica-
tions. After program approval, the 
MOA may be modified to reflect any 
additions or deletions of categories of 
discharge for which EPA will waive re-
view. The Regional Administrator shall 
consult with the Corps, FWS, and 
NMFS prior to specifying or modifying 
such categories. 

(b) With the following exceptions, 
any category of discharge is eligible for 
consideration for waiver: 

(1) Draft general permits; 
(2) Discharges with reasonable poten-

tial for affecting endangered or threat-
ened species as determined by FWS; 

(3) Discharges with reasonable poten-
tial for adverse impacts on waters of 
another State; 

(4) Discharges known or suspected to 
contain toxic pollutants in toxic 
amounts (section 101(a)(3) of the Act) 
or hazardous substances in reportable 
quantities (section 311 of the Act); 

(5) Discharges located in proximity of 
a public water supply intake; 

(6) Discharges within critical areas 
established under State or Federal law, 
including but not limited to National 
and State parks, fish and wildlife sanc-
tuaries and refuges, National and his-
torical monuments, wilderness areas 
and preserves, sites identified or pro-
posed under the National Historic Pres-
ervation Act, and components of the 
National Wild and Scenic Rivers Sys-
tem. 

(c) The Regional Administrator re-
tains the right to terminate a waiver 
as to future permit actions at any time 
by sending the Director written notice 
of termination. 

§ 233.52 Program reporting. 
(a) The starting date for the annual 

period to be covered by reports shall be 
established in the Memorandum of 

Agreement with the Regional Adminis-
trator (§ 233.13.) 

(b) The Director shall submit to the 
Regional Administrator within 90 days 
after completion of the annual period, 
a draft annual report evaluating the 
State’s administration of its program 
identifying problems the State has en-
countered in the administration of its 
program and recommendations for re-
solving these problems. Items that 
shall be addressed in the annual report 
include an assessment of the cumu-
lative impacts of the State’s permit 
program on the integrity of the State 
regulated waters; identification of 
areas of particular concern and/or in-
terest within the State; the number 
and nature of individual and general 
permits issued, modified, and denied; 
number of violations identified and 
number and nature of enforcement ac-
tions taken; number of suspected unau-
thorized activities reported and nature 
of action taken; an estimate of extent 
of activities regulated by general per-
mits; and the number of permit appli-
cations received but not yet processed. 

(c) The State shall make the draft 
annual report available for public in-
spection. 

(d) Within 60 days of receipt of the 
draft annual report, the Regional Ad-
ministrator will complete review of the 
draft report and transmit comments, 
questions, and/or requests for addi-
tional evaluation and/or information to 
the Director. 

(e) Within 30 days of receipt of the 
Regional Administrator’s comments, 
the Director will finalize the annual re-
port, incorporating and/or responding 
to the Regional Administrator’s com-
ments, and transmit the final report to 
the Regional Administrator. 

(f) Upon acceptance of the annual re-
port, the Regional Administrator shall 
publish notice of availability of the 
final annual report. 

§ 233.53 Withdrawal of program ap-
proval. 

(a) A State with a program approved 
under this part may voluntarily trans-
fer program responsibilities required 
by Federal law to the Secretary by 
taking the following actions, or in such 
other manner as may be agreed upon 
with the Administrator. 
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